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H.J).  LAPAUGH,  Attorney  for  Appellant. 

'CHARLES  O'CONOR,  Q/"  Cimw^fZ.  '■      .. 

-  :      "'        HISTORY  OF  THE  CASE. 

'  Is  November,  1852,  Jonathan  Lcmmon  and  Juliet,  his  wife,  having  been 
before  that  time,  citizens  and  re-idents  of  the  State  of  Virginia,  brought 
eight  colored  persons,  who  had  been  held  as  slaves  of  Juliet  Lemmon,  pur- 
suant to  the  laws  of  that  State,  into  the  port  of  New  York,  for  the  purpose 
of  taking  them  to  Texas,  to  be  there  retained  as  slaves. 

They  had  adopted,  as  their  mode  of  travel,  for  the  whole  party,  the  steamer 
from  Norfolk  to  New  York,  witli  the  intention  of  remaining  in  New  York 
only  until  a  proper  vessel  could  be  obtained,  to  continue  their  journey. 
Meantime  the  slaves  were  landed  and  conveyed  to  a  boarding  house  at  No.  8 
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Carlisle  street,  where  they  were  discovered  hj  a  colored  man  named  Louis 
Napoleon,  who  thereupon  presented  a  petition  to  the  Hon.  Elijah  Paine, 
then  one  of  the  Justices  of  the  Superior  Court  of  the  city  of  New  York,  for 
a  writ  of  Habeas  Corpus,  for  the  production  of  the  colored  persons  before 
him,  to  inquire  into  the  cause  of  their  detention. 
The  petition  presented  was  as  follows  : 

To  any  Jtistice  of  the  Supreme  Court  of  the  State  of  yew  York,  or  to  any 
Judge  of  the  Superior  Court  of  the  City  of  Nevs  York: 

The  petition  of  Louis  Napoleon  shows,  that  seven  colored  persons,  a  man, 
two  females,  and  four  children,  whose  name->  are  unknown,  are,  and  each  of 
them  was  yesterday  confined,  and  restrained  of  their  liberty,  on  board  the 
steamer  Richmond  City,  or  "  City  of  Richmond,"  so  called,  in  the  harbor  of 
New  York,  and  taken  therefrom  last  night,  and  are  now  confined  in  house 
No.  5  Carlisle  street,  in  New  York,  and  that  they  are  not  committed  or  de- 
tained by  virtue  of  any  process  issued  by  any  court  of  the  United  States,  or 
by  any  judge  thereof,  nor  are  they  committed  or  detained  by  virtue  of  the 
final  judgment  or  decree  of  any  competent  tribunal  of  civil  or  criminal  juris- 
diction, or  by  virtue  of  any  execution  issued  upon  such  judgment  or  decree. 
That  the  cause  or  pretence  of  such  detention  or  restraint,  according  to  the 
best  of  the  knowledge  and  belief  of  your  petitioner,  is,  that  said  persons  so 
restrained,  are  held  under  pretence  that  they  are  slaves ;  and  that  they  have, 
as  your  petitioner  is  informed  and  believes,  been  bought  up  by  a  negro  tra- 
der or  speculator  called  Lemmings,  by  whom,  together  with  the  aid  of  the 
man  keeping  the  house,  whose  name  is  unknown,  and  of  an  agent  of  said 
Lemmings,  whose  name  Is  unknown,  and  in  whose  custody  they  were  left  as 
such  agent,  they  are  held  and  confined  therein,  and  that  the  said  negro  tra- 
der intends  very  shortly  to  ship  them  for  Texas,  and  there  to  sell  and  reduce 
them  to  slavery  ;  and  that  the  illegality  of  their  restrainj;  and  detention  con- 
sists in  the  fact,  as  your  petitioner  is  advised  and  believes,  that  they  are  not 
slaves,  but  free  persons,  and  entitled  to  their  freedom.  That  your  peti- 
tioner cannot  have  access  to  them,  to  have  them  sign  a  petition  ;  but  they 
desire  their  freedom,  and  are  unwilling  to  be  taken  to  Texas,  or  into  slavery; 
.and  that  their  place  of  destination  Las  been  changed  since  the  papers  issuing 
herein. 

Wherefore  your  petitioner  prays,  that  a  writ  of  Habeas  Corpus  issue,  di- 
rected to  said  Lemmings  and  the  keeper  of  said  house,  whose  name  is  un- 
known, commanding  them  to  have  1;he  body  of  each  of  said  persons  above 
mentioned,  and  so  confined  as  aforesaid,  before  Elijah  Paine,  one  of  the 
Justices  of  the  New  York  Superior  Court. 

Dated  sixth  day  of  November,  1852. 

His 
.    Loins  -|-  Napolkox. 
mark- 

A  writ  of  Habeas  Corpus  was  allowed  on  the  foregoing  petition  by  Mr.  Jus- 
tice Paine,  on  the  sixth  day  of  November,  1852,  and  the  eight  colored  per- 
sons were  thereupon  brought  up  before  him,  viz. :  Emeline,  aged  twenty- 
three  ;  Nancy,  aged  twenty  ;  Lewis,  brother  of  Emeline,  aged  sixteen;  Ed- 
ward, brother  of  Emeline,  aged  thirteen  years;  Lewis  and  Edward,  twins, 
boys  of  Nancy,  aged  seven  years  ;  Ann,  daughter  of  Nancy,  aged  five  years, 
and  Amanda,  daughter  of  Emeline,  aged  two  years. 

Mr.  Lemmon  made  the  following  return  to  the  writ : 

Jonathan  Lemmon,  respondent,  above  named,  for  return  to  the  writ  of 
Habeas  Corpus  issued  herein,  states  and  shows,  that  the  eight  slaves  or  per- 
Bons,  named  in  sa'd  writ  of  Habeas  Corpus,  are  the  property  and  slaves  of  Ja- 
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Het  Lemmon,  the  wife  of  this  resppndent,  for  whom  they  are  held  and  re- 
tained by  this  respondent. 

That  the  said  Juliet  has  been  the  owner  of  such  persons  as  slaves  for  seve- 
ral years  last  past  she  being  a  resident  and  citizen  of  the  State  of  Virginia, 
a  slaveholding  State. 

That  nnder  and  by  virtue  of  the  constitution  and  the  laws  of  the  State  of 
Virginia,  the  aforesaid  eight  persons,  for  several  years  last  past,  have  been 
and  now  are  held  or  bound  to  service  or  labor  as  slaves,  such  service  or  labor 
being  due  by  them  as  such  slaves  to  the  said  Juliet,  nnder  and  by  virtue  of   .. 
the  constitution  and  laws  aforesaid. 

That  the  said  Juliet  with  her  said  slaves,  persons  or  property,  is  now  in    .- 
transitu^  or  transit,  from  the  State  of  Virginia  aforesaid  to  the  State  of    , 
Texas,  the  ultimate  place  of  destination,  and  another  slaveholding  State  of     ' 
the  United  States  of  America,  and  that  she  was  so  on  her  way  in  tranntu, 
or  transit,  and  not  otherwise,  at  the  time  when  the  aforesaid  eight  persons 
or  slaves  were  taken  from  her  custody  and  possession,  on  the  6th  day  of 
November  instant,  and  brought  before  the  said  Superior  Court  of  the  City 
of  New  York,  or  one  of  tho  justices  thereof  nnder  the  writ  of  Habeas   ,^ 
Corpus  herein. 

That  by  the  constitution  and  the  laws  of  the  State  of  Texas  aforesaid,   ;. 
the  said  Juliet  is  and  would  be  entitled  to  the  said  slaves,  and  to  the  service 
or  labor  of  the  said  slaves  or  persons  in  like  manner  as  they  are  guaranteed 
and  secured  to  her  by  the  constitution  and  the  laws  of  the  State  of  Virginia 
aforesaid. 

That  the  said  Juliet  never  had  any  intention  of  bringing  the  said  slaves 
or  persons  into  the  State  of  New  York  to  remain  therein,  and  that  she  did 
not  bring  them  into  said  State  in  any  manner  nor  for  any  purpose  whatever, 
except  in  transitu,  or  transit  from  the  State  of  Virginia  aforesaid,  through 
the  port  or  harbor  of  New  York,  on  board  of  steamship,  for  their  place  of 
destination,  the  State  of  Texas  aiforesaid. 

That  the  said  Juliet,  as  such  owner  of  the  aforesaid  slaves  or  persons,  was,  • 
at  the  time  they  were  taken  from  her,  as  aforesaid,  on  the  writ  of  Habeas 
Corpus,  and  she  thereby  deprived  of  the  possession  of  thera,  passing  with 
them  through  the  said  harbor  of  New  York,  where  she  was  compelled  by 
necessity  to  touch  or  land,  without  on  her  part  remaining,  or  intending  to 
remain  longer  than  necessary. 

That  the  said  slaves  have  not  been  bought  up  by  a  negro  trader  or  specu- 
lator, and  that  the  allegation  to  that  effect,  made  in  the  petition  of  one  Louis 
Napoleon,  above  named,  is  entirely  untrue ;  that  the  said  Juliet  is  not,  and 
never  was  a  negro  trader,  nor  was,  nor  is,  this  respondent  one. 

That  the  said  persons  or  slaves  were  inherited  or  received  by  said  Juliet 
Lemmon,  as  heir  at  law,  descendant  or  devisee  of  William  Douglass,  late 
of  Bath  County,  in  the  State  of  Virginia,  aforesaid. 

That  it  is  not,  and  never  was,  the  intention  of  the  said  Juliet  to  sell  the 
said  slaves,  as  alleged  in  the  petition  of  the  relator,  or  to  sell  them  in  any 
manner. 

This  respondent  furtlier  answering,  denies,  that  the  aforesaid  eight  persons 
are  free,  but  on  the  contrary  shows  tliat  tiiev  are  slaves  as  aforesaid,  to  whom, 
and  to  whose  custody  and  possession  tlie  said  Juliet  i»  entitled.  Respondent 
*  farther  shows,  tljat  the  said  slaves,  sailing  from  tlie  port  of  Norfolk,  in  the 
said  State  of  Virginia,  on  board  the  steamship  Richmond  City,  never 
touched,  landed,  or  came  into  the  harbor  or  State  of  New  York,  except  for 
the  mere  purpose  of  passage  and  transit  from  the  State  of  Virginia  aforesaid 
to  the  State  of  Texas  aforesaid,  and  for  no  other  purpose,  intention,  object 
or  design  whatever. 

That  the  said  Juliet  with  her  said  slaves  was  compelled  by  necessity  or 
accident,  to  take  passage  in  the  steamship  City  of  Richmond,  before  named, 
from  the  aforesaid  port  of  Norfolk  and  State  of  Virginia  for  the  State  of 
Texas  aforesaid,  the  idtimate  place  of  destination. 
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That  the  said  slaves  are  not  confined  or  restrained  of  their  liberty,  against 
their  will,  by  this  respondent,  or  the  said  Juliet,  or  by  any  other  one  ou  her 
behal£ 

Jon ATHAK  LeKMOH. 

Bnhscribed  and  sworn  before  me,  this ) 
9th  day  of  November,  1852.  ( 

E.  Pautk. 

He^tet  D.  Lap  a  ugh, 
Attorney  and  Counsel  for  the  respondent,  Jonathan  Lemmon. 

To  this  return  the  relator  orally  interposed  a  general  demurrer,  on  the 
ground  that  the  facts  stated  in  it,  did  not  constitute  a  legal  cause  for  the 
restraint  of  the  liberty  of  the  colored  persons. 

The  case  was  heard  upon  the  questions  of  law  thus  raised. 

E.  D.  Culver  and  John  Jay  appeared  as  counsel  for  the  petitioners :  H.  D. 
Lapaugh  and  Henry  L.  Clinton  for  the  respondent. 

The  argument  is  fully  reported  in  5  Sandford,  681  (S.  Y.  Superior  Court). 

After  argument.  Justice  Paine,  by  his  final  order,  dated  November  13, 
1852,  liberated  the  slaves  from  custody.  Upon  rendering  this  decision,  be 
delivered  the  following  opinion  : 

OPINION  OF  MB.  JUSTICE  PAINE. 

This  case  comes  before  me  upon  a  writ  of  Habeas  Corpns  issued  to  the 
respondent,  requiring  him  to  have  the  bodies  of  eight  colored  persons,  lately 
taken  from  the  steamer  City  of  Richmond,  and  now  confined  in  a  house  in 
this  city,  before  me,  together  with  the  cause  of  their  imprisonment  and 
detention. 

The  respondent  has  returned  to  this  writ,  that  paid  eight  colored  persons 
are  the  property  of  his  wife,  Juliet  Lemmon,  who  has  been  their  owner  for 
several  years  past,  she  being  a  resident  of  Virginia,  a  slaveholding  State,  and 
that  by  the  constitution  and  laws  of  that  State,  they  have  been,  and  still 
are,  bound  to  her  service  as  slaves ;  that  she  is  now,  with  her  said  slaves  or 
property,  in  transitu  from  Virginia  to  Texas,  another  slaveholding  State, 
and  by  the  constitution  and  laws  of  which  she  woidd  b«  entitled  to  said 
.slaves  and  to  their  service ;  that  she  never  had  any  intention  of  bringing, 
and  did  not  bring  them  into  this  State  to  remain  or  reside,  but  was  pa^^lng 
through  the  harbor  of  New  York,  on  her  way  from  Virginia  to  Texas, 
when  she  was  compelled  by  necessity  to  touch  or  land,  without  mtending  to 
remain  longer  than  was  necessary.  And  she  insists,  that  said  persons  are 
not  free,  but  are  slaves  as  aforesaid,  and  that  she  is  entitled  to  their  posses- 
sion and  custody. 

To  this  return  the  relator  has  put  in  a  general  demurrer. 

I  certainly  supposed,  when  the  case  was  first  presented  to  me,  that,  as 
there  could  be  no  dispute  about  the  facts,  there  would  be  no  delay  or  diflB- 
culty  in  disposing  of  it.  But,  upon  the  argument,  the  counsel  for  the 
respondent  cited  several  cases  which  satisfied  me,  that  this  case  could  not 
be  decided  until  those  had  been  carefully  examined. 

The  principle  which  those  cases  tend  more  or  less  forcibly  to  sustain,  is, 
that  if  an  owner  of  slaves  is  merely  passing  from  home  with  them,  through 
a  free  State  into  another  slave  State,  without  any  intention  of  remaining, 
the  slaves,  while  in  such  free  State,  will  not  be  allowed  to  assert  their  free- 
dom. As  that  is  precisely  the  state  of  facts  •  constituting  this  case,  it 
I  becomes  necessary  to  inquire  whether  the  doctrine  of  those  cases  can  be 
maintained  upon  general  principles,  and  whether  the  law  of  this  State  does 
not  differ  'rom  the  laws  of  those  States  where  the  decisiona  were  made. 
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I  flhall  first  consider  whether  those  oaaes  can  be  sni^tained  opon  general 
principles. 

The  first  case  of  the  kind  which  occurred,  was  that  of  SewaWt  Slate*, 
which  was  decided  in  Indiana  in  1829,  by  Judge  Morris,  and  will  be  found 
reported  in  8  Am.  Jurist.  404.  The  return  to  the  habeas  corpus  stated,  that 
Sewall  resided  in  Virginia,  and  owned  and  held  the  slaves  under  the  laws 
of  that  State,  that  he  was  emigrating  with  them  to  Missouri,  and  on  his  way 
was  passing  through  Indiana,  when  he  was  served  with  the  habeas  corpus. 

It  however  appeared  on  the  hearing,  that  Sewall  was  not  going  to  Missouri 
to  reside,  but  to  Illinois,  a  State  whose  laws  do  not  allow  of  slavery.  The 
judge  for  this  reason  discharged  the  slaves.  This  case,  therefore,  is  not  in 
point,  and  would  be  entirely  irrelevant  to  the  present,  were  it  not  for  a  por- 
tion of  the  judge's  opinion,  which  was  not  called  for  by  the  case  before  him, 
but  applies  directly  to  the  case  now  before  me. 

"  By  the  law,"  he  says,  "of  nature  and  of  nations  (Vattel,  160^  and  the 
necessity  and  legal  consequences  resulting  from  the  civil  and  political  rela- 
tions subsisting  between  the  citizens  as  well  as  the  States  of  this  Federative 
Republic,  I  have  no  doubt  but  the  citizen  of  a  slave  State  has  a  right  to  pass, 
upon  business  or  pleasure,  through  any  of  the  States,  attended  by  his  slaves 
or  servants ;  and  while  he  retains  the  character  and  rights  of  a  citizen  of  a 
slave  State,  his  rights  to  retain  hie  slaves  would  be  unquestioned.  An  escape 
from  the  attendance  upon  the  person  of  his  master,  while  on  a  journey 
through  a  free  State,  should  be  considered  as  an  escape  from  the  State 
where  the  master  had  a  right  of  citizenship,  and  by  the  laws  of  which  the 
service  of  the  slaves  was  due.  The  emigrant  from  one  State  to  another  might 
be  considered  prospectively  as  the  citizen  or  resident  of  the  State  to  which 
he  was  removing ;  and  should  be  protected  in  the  enjoyment  of  those  rights 
he  acquired  in  the  State  from  which  he  emigrated,  and  which  are  recog- 
nized and  protected  by  the  laws  of  the  State  to  which  he  is  going.  But 
this  right,  I  conceive,  cannot  be  derived  from  any  provision  of  positive  law.'' 

The  next  case  relied  upon  is  Willard  vs.  the  people  (4  Scammon's  Re- 
ports, 461)  and  which  was  decided  in  the  State  of  Illinois  in  1843.  It  was 
an  indictment  for  secreting  a  woman  of  color,  owing  service  to  a  resident  of 
Louisiana.  The  indictment  was  under  the  149th  section  of  the  Criminal 
Oode,  which  provides  that  "  if  any  person  shall  harbor  or  secrete  any  negro,  mu- 
latto, or  person  of  color,  the  same  being  a  slave,  or  servant  owing  service  or 
lai)or,  to  any  other  persons,  whether  they  reside  in  this  State  or  in  any  other 
State  or  Territory  or  District,  within  the  limits  and  under  the  jurisdiction  of 
the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the  lawful  owner 
or  owners  of  such  slaves  or  servant-s  from  retaking  them  in  a  lawful 
manner,  every  such  person  so  offending  shall  be  deemed  guilty  of  mis- 
demeanor, and  fined  not  exceeding  five  hundred  dollars,  or  imprisoned  not 
exceeding  six  months." 

It  appeared  that  the  woman  of  color  was  a  slave,  owned  by  a  resident  of  "^ 
Louisiana,  and  that,  while  pa^^sing  with  her  mistress  from  Kentucky  to  Lou- 
isiana, through  the  State  of  Illinois,  she  made  her  escape  in  the  latter  State, 
and  was  secreted  by  the  defendant.  <>-.--  :  - 

There  were  several  questions  raised  in  the  case  which  it  is  tmnecessary 
now  to  notice.  The  indictment,  which  was  demurred  to,  was  sustained  by 
the  court.  The  main  objection  to  it  was,  that  the  section  of  the  code  under 
which  it  was  found,  was  a  violation  of  the  sixth  article  of  the  constitution 
of  the  State  of  Illinois,  which  declares  that  "neither  slavery  nor  involimtary 
servitude  shall  hereafter  be  introduced  into  this  State,  otherwise  than  in  the 
punishment  of  crimes,  whereof  the  party  shall  have  been  duly  convicted." 

The  cour ;,  in  answer  to  this  objection,  say  :  The  only  question,  therefore, 
is  the  right  of  tra^it  with  a  slave ;  for  if  the  slave  upon  entering  our  terri-" 
tory,  although  for  a  mere  transit  to  another  State,  becomes  free  under  the 
constitution,  then  the  defendant  in  error  is  not  guilty  of  concealing  such  a 
person  as  is  described  in  the  law  and  in  the  indictment.     The  149th  section 
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of  the  criminal  code,  for  a  violation  of  which  the  plaintiff  is  indicted,  doea 
most  distinctly  recognize  the  existence  of  the  institution  of  slavery  in  some 
of  these  United  States,  and  whether  the  constitution  and  laws  of  this  State 
have  or  have  not  provided  adequate  remedies  to  enforce  within  its  jurisdic- 
tion that  obligation  of  service,  it  haa  provided  by  this  penal  sanction,  that 
none  shall  harbor  or  conceal  a  slave  within  this  State,  who  owes  such  ser 
vice  out  of  it.  Every  state  or  government  may  or  may  not,  as  it  chooses, 
recognize  and  enforce  this  law  of  comity.  And  to  this  extent  this  State  has 
expressly  done  so.  If  we  should,  therefore,  regard  ourselves  as  a  distinct 
and  separate  nation  from  our  sister  States,  still,  as  by  the  law  of  nations- 
(Vattel,  b.  2,  ch.  10,  s.  132,  133,  134),  the  citizens  of  one  government  have 
a  right  of  passage  through  the  territory  of  another  peaceably,  for  business 
or  pleasure,  and  that,  too,  without  the  Latter's  acquiring  any  right  over  the 
person  or  property  (Vattel,  b.  2,  s.  107,  109),  we  could  not  deny  them  this 
international  right  without  a  violation  of  our  duty.  Much  less  could  we  dis- 
regard their  constitutional  right,  as  citizens  of  one  of  the  States,  to  all  the 
rights,  immunities  and  privileges  of  citizens  of  the  several  States.  It  would 
be  startling,  indeed,  if  we  should  deny  our  neighbors  and  kindred  that  com- 
mon right  of  free  and  safe  passage  which  foreign  nations  would  hardly  dare 
deny.  The  recognition  of  this  right  is  no  violation  of  our  constitution.  It 
is  not  an  introduction  of  slavery  into  this  State,  as  was  contended  in  argu** 
ment,  and  the  slave  does  not  become  free  by  the  constitution  of  Illinois,  by 
coming  into  the  State  for  the  mere  purpose  of  passing  through  it." 

Another  case  cited  by  the  respondent's  counsel,  was  the  Commonwealth 
f ».  Ayres,  18  Pickering's  Rep.,  193.  In  this  case,  the  owner  brought  her 
slave  with  her  from  New  Orleans  to  Boston,  on  a  visit  to  her  father,  with 
whom  she  intended  to  spend  five  or  six  months,  and  then  return  with  the  ' 
slave  to  New  Orleans.  The  slave  being  brought  up  on  Habeas  Corpus,  the 
court  ordered  her  discharge.  The  case  was  fully  argued,  and  Chief  Justice 
Shaw  closes  a  most  elaborate  opinion  with  these  words :  "  Nor  do  we  give 
an  opinion  upon  the  case,  where  an  owner  of  a  slave  in  one  State  is  bon&Jide 
removing  to  another  State  where  slavery  is  allowed,  and  in  so  doing  neces- 
sarily passes  through  a  free  State,  or  where  by  accident  or  necessity  he  is 
compelled  to  touch  or  land  therein,  remaining  no  longer  than  necessary." 

I  have  quoted  largely  from  the  opinions  in  these  cases,  in  order  that  it 
may  be  understood  clearly  what  is  presented  by  them  as  their  governing 
principle.  The  respondent's  counsel  insists  it  is  this :  That  by  the  law  of 
nations,  an  owner  of  a  slave  may,  either  from  necessity  or  in  the  absence  of 
all  intention  to  remain,  pass  with  such  slave  through  a  State  where  slavery 
is  not  legalized,  on  his  way  from  one  slave  State  to  anotiier,  and  that  during 
snch  transit  through  the  free  State,  the  slave  cannot  assert  his  freedom. 

I  admit  this  is  the  principle  of  these  cases,  and  I  now  propose  to  consider 
it.  Each  case  denies,  that  the  right  of  transit  can  be  derived  from  the  pro- 
vision of  the  Constitution  of  the  United  States  respecting  fugitive  slaves,  and 
where  an-  opinion  was  expressed,  places  the  right  upon  the  law  of  nations. 

Writers  of  the  highest  authority  on  the  law  of  nations  agree  that  stran- 
gers have  a  right  to  pass  with  their  property  through  the  territories  of  a  na- 
tion. (Vatte^  b.  2,  ch.  9,  ss.  123  to  186.  Puffendor^  b.  3,  ch.  3,  ss.  5  to 
10).  And  this  right,  which  exists  by  nature  between  States  wholly  foreign 
to  each  other,  undoubtedly  exists,  at  least  as  a  natural  right,  between  the 
States  which  compose  our  Union. 

But  we  are  to  look  further  than  this,  and  to  see  what  the  law  of  nations 
is,  when  the  property  which  a  stranger  wishes  to  take  with  him,  is  a 
slave. 

The  property  which  the  writers  on  the  law  of  nations  speak  ot  is  merchan- 
dist?,  or  inanimate  things.  And  by  the  law  of  nature  these  belong  to  their 
owner.  But  those  writers  nowhere  speak  of  a  right  to  pass 'through  a  foreign 
country  with  slaves  as  property.  On  the  contrary,  they  all  agree  that  by  the 
law  uf  nature  alone  no  one  can  have  a  property  in  blaves.     And  they  also 
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hold  ilmt,  even  where  slavery  is  established  by  the  local  l.ivr,  a  man  cannot 
havt<  tlint  fall  and  absolute  property  in  a  person  which  he  may  have  in  an 
inanliimtr  thing.  (Puffendorf,  b.  6,  ch.  8,  s.  7.)  It  can  scarcely,  therefore, 
te  mmIiI,  lliBt  when  writers  on  the  law  of  nations  maintain,  that  when  stran- 
K^ni  ltHvt>  R  right  to  pass  through  a  country  with  their  merciiandise  or  pro- 
P^^.  ttipy  thereby  maintain  their  right  to  pass  with  their  slaves. 
j^fT**'!  tlio" property  or  merchandise  spoken  of  by  writers  on  the  law  of  na- 
tiuiiH,  wliioh  the  stranger  may  take  with  him,  being  mere  inanimate  things, 
can  linvp  no  rights  ;  and  the  rights  of  the  owner  are  all  that  can  be  thought 
^^  h  U.  therefore,  necessary  to  look  still  further,  and  to  see  what  is  the 
stattt  ut  tliitigs,  by  the  law  of  nature,  as  affecting  the  rights  of  the  slaves, 
wlu'U  ni,  owner  flnds  himself,  from  necessity,  with  his  slave  in  a  country 
wlibi^t  ulnvery  is  not  legalized  or  is  not  upheld  by  law. 

It  U  B-tnierally  supposed  that  freedom  of  the  soil  from  slavery  is  the  boast 
of  th^^  t^ninraon  law  of  England,  and  that  a  great  truth  was  brought  to  light 
in  Svum%,.j,pt'g  case.  This  is  not  so.  Lord  Mansfield  was  by  no  means,  so 
far  Hii  [\\^  j-ost,  of  the  world  is  concerned,  the  pioneer  of  freedom.  Whatever 
honuv  tl\pre  may  be  in  having  first  asserted,  that  slavery  cannot  exist  by  the 
law  ^^f  imture,  but  only  by  force  of  local  law,  that  honor,  among  modern  na- 
tion*, t>oK>ngs  to  France,  and  among  systems  of  jurisprudence,  to  the  civil 
law,  w^Q  ^Q^Q  Qf  Somerset  did  not  occur  until  tJie  year  1772,  and  in 
178S,  A  onse  arose  in  France,  in  which  it  was  held  that  a  negro  slave  be- 
CMm  t\v(?  by  being  brought  into  France.     (13  Causes  C^lebres,  49). 

P^^'  \\\  truth,  the  discovery  that  by  nature  all  men  are  free,  belongs 
nertiuvv  h\  England  nor  France,  but  is  as  old  as  ancient  Rome  ;  and  the  law 
ut  KxMwo  repeatedly  asserts,  that  all  men  by  nature  are  free,  and  that  slavery 
can  *v>U(!>t  only  by  the  laws  of  the  State.  (Digests,  B.  1,  T.  1,  s.  4  ;  B.  1, 
T.  A,  w.  4.  5.) 

lUv\  >(\<-iters  on  the  law  of  nations  uniformly  maintain  the  same  principle, 
^''2-  :  %\\i^\  v»y  the  law  of  nature  all  men  are  free ;  and  that  where  slavery  is  ■ 
nut  -(^M^^sUshed  and  upheld  by  the  law  of  the  State,  there  can  be  no  slaves. 
(vT»\^»4\>^  b.  2,  ch.  22,  8.  11.     Hobbes  de  Cive,  b.  1,  ch.  1,  s.  3.     Puffendorf 
(^^»Vv^c),  Droit  de  la  Nature,  b.  3,  ch.  2,  ss.  1,  2  ;  b.  6,  ch.  3,  s.  2.) 

*  W  *.^^^ne  writers  also  hold  that  by  the  law  of  nature  one  race  of  men  is 
no  tusMv  subject  to  be  reduced  to  slavery  than  other  races.  (Puffendorf^  b. 
^  '■'^  *v  <i.  8.) 

"  ^v'^v    we  are  considering  a  master  and  slave  in    a   free  State,  where 

•  ^  f'^  W  not  upheld  by  law,  we  must  take  into  view  all  these  principles 
ot  t.,i,>  ^x^  Qf  nature,  and  see  how  they  are  respectively  to  be  dealt  with 
*<^i<*^;i^\^  to  that  law  ;  for  it  will  be  remembered,  that  the  master  can  now 
claiy^  ^xsihing  except  by  virtue  of  the  law  of  nature.  He  claims  under  that 
-a*  <^  *S^U  to  pass  through  the  country.  That  is  awarded  to  him.  But  he 
cijuiivx  n^  addition  to  take  his  slave  with  him.  But  upon  what  ground  ? 
laa,>  »^,N  slave  is  his  property.  By  the  same  law,  however,  under  which 
he  tu:*, wif  claims,  that  cannot  be ;  for  the  Law  of  nature  says  that  there  can 

\k^^  '•^v'»perty  in  a  slave. 

"  V  V|f,«!<t  look  still  further  to  see  what  is  to  be  done  with  the  claims  of  the 

lQv,vjv  Wing  now  no  law  but  the  law  of  nature,  the  slave  must  have  all 
nis  p^>  ,^  tinder  that,  as  well  as  the  master,  and  it  is  just  as  much  the 
slaNvN  *>j^ii{  under  that,  to  be  free,  as  it  is  the  master's  to  pass  through  the 
ooutii^'x        j^    jg   ^gj.y  (.jgar,  therefore,    that  the  slave   has  a  right  to  his 

4^*'***^-  ^'^^  ^^^*  ^^*®  master  cannot  have  a  right  to  take  him  with  him. 

A-v  ^i^^-  CAses  cited  by  the  respondent's  counsel  all  rest  the  master's  right 
^t  .*^^'^^'*  exclusively  upon  the  law  of  nations,  and  admit  that  he  cannot 
na-k*?  ,H  *»nvler  any  other  law,  I  have  thus  followed  out  that  view,  perhaps, 
at  ^it^»^^,^^^.^p,^  length,  in  order  to  see  to  what  it  would  lead.  In  order  to 
pr*vv^*^,  ^^^.  niisapprehension  as  to  the  identity  of  the  law  of  nature  and  the 
■^*  ^  *v«t4ons,  1  will  close  my  observiktions  upon  this  part  of  the  case  with 
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a  citation,  upon  that  point,  from  Vattel  (Prelirainariea,  a.  6).     "  The  law  of 
nations  is  originally  no  more  than  the  law  of  nature  applied  to  nations." 

I  onght  also  to  notice  here,  that  the  respondent's  counsel,  upon  the  author- 
ity of  the  case  in  Illinois,  insisted  that  this  right  of  transit  with  slaves,  is 
strengthened  by  that  clause  in  the  Constitution  of  the  United  States,  which 
declares  that  "  Tlie  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immanities  of  citizens  in  the  several  States."  The  case  in  Indiana, 
on  the  other  hand,  says  expressly,  that  the  right  does  not  depend  upon  any 
positive  law. 

I  think  this  remark  must  have  found  its  way  into  the  opinion  of  the 
judge,  who  decided  the  Illinois  case,  without  due  consideration.  I  have 
always  understood  that  provision  of  the  Constitution  to  mean  (at  least,  so 
far  as  this  case  is  concerned)  that  a  citizen  who  was  absent  from  liis  own 
State,  and  in  some  other  State,  was  entitled,  while  there,  to  all  tlie  privi- 
leges of  the  citizens  of  that  State,  and  I  have  never  ht-ard  of  any  otiieror  dif- 
ferent meaning  being  given  to  it.  It  would  be  absurd  to  say. that  while  in 
the  sister  State  he  is  entitled  to  all  the  privileges,  secured  to'citizens  by  the 
laws  of  all  the  several  States  or  even  of  his  own  State ;  for  that  would  be  to 
confound  all  territorial  limits,  and  give  to  the  States,  not  only  an  entire  com- 
munity, but  a  perfect  confusion  of  laws.  If  I  am  i-ight  in  this  view  of  the 
matter,  the  clause  of  the  Constitution  relied  upon,  cannot  help  the  respon- 
deat ;  for  if  he  is  entitled  while  there,  to  those  privileges  only,  which  the 
citizens  of  this  State  possess,  he  cannot  hold  his  slaves. 

I  mast  also  here  notice  some  other  similar  grounds  insisted  upon  by  the 
respondent's  counsel. 

He  cites  Vattel  (B.  2,  ch.  8,  s.  81)  to  prove  that  the  goods  of  an  individ- 
ual, as  regards  other  States,  are  the  goods  of  his  State.  I  have  alrea^ly 
shown  that  by  the  law  of  nature,  about  which  alone  Vattel  is  always  speak- 
ing, slaves  are  not  goods  :  and  I  may  add,  that  what  Vattel  says  in  the  pas- 
.  sage  to  which  he  refers,  has  no  connection  with  tlie  right  of  transit  through 
a  foreign  country.  Besides,  in  the  case  from  Illinois  referred  to  by  respon- 
dent's counsel,  the  Court  distinctly  declare  (Willard,  vs.  People,  4.  Scam- 
mon's  Rep.  471)  that  they  "cannot  see  the  application  to  this  case  of  the 
law  of  nations,  in  relation  to  the  domicil  of  the  owner  fixing  the  condition 
of,  and  securing  the  right  of  property  in  this  sk've,  and  regarding  the  slave 
as  a  part  of  the  wealth  of  Louisiana,  and  our  obligation  of  comity  to  respect 
and  enforce  that  right." 

The  respondent's  counsel  also  refers  to  those  provisions  of  the  Constitu- 
tion of  the  United  States  which  relate  to  fugitive  slaves  and  to  the  regula- 
tion of  commerce  among  the  several  States.  With  regard  to  the  first  of 
these  provisions,  which  the  counsel  insists  recognizes  and  gives  a  property 
in  slaves,  it  is  suflScient  to  say,  that  although  the  supreme  law  of  the  land, 
in  respect  to  fugitive  slaves,  and  as  such,  entitled  to  unqiiestioning  obedi- 
ence from  all,  it  is,  so  far  as  everything  else  is  concerned,  the  same  as  if 
there  were  no  such  provision  in  the  Constitution.  This  has  been  ao  held  in 
cases  almost  without  number,  and  is  held  in  each  of  the  three  cases  cited  by 
the  respondent's  counsel,  and  upon  which  I  have  before  commented. 

As  for  the  provision  of  the  Constitution  in  relation  to  commerce  among 
the  States,  it  has  been  often  held,  that  notwithstanding  this  provision,  the 
States  have  the  power  impliedly  reserved  to  them  of  passing  all  such  laws 
as  may  be  necessary  for  the  preservation  within  the  state,  of  health,  order, 
and  the  well-being  of  society,  or  laws  which  are  usually  called,  sanative 
and  police  regulations.  (Passenger  cases,  7  Howard,  S.  0.  R.  283. 
License  cases,  5  lb.  504.  Blackbird  Creek  Marsh  Company,  2  Peters,  2o0. 
New  York  c«.  Milo,  11  Peters,  130.  Brown  vs.  State  of  Maryland,  12 
Wlieat.  419.  Groves  «».  Slaugliter,  15  Peters,  511.)  Laws  regulating  or 
,  entirely  abolishing  .slavery,  or  forbidding  the  bringing  of  slaves  into  a  State 
'  belong  to  this  class  of  laws,  and  a  right  to  pass  those  law3  is  not  affected 
by  the  Constitution  of  the  United  States.     This  view  of  the  subject  is  taken 
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by  the  three  cases  upon  which  the  connsel  mainly  relies.  And  even  if  all 
this  were  not  so.  I  apprehend  that  the  Oonstitution  havinp;  nndertiiken  to 
rej^ulate  both  external  and  internal  commerce  in  slaves,  by  certain  distinct 
and  specific  provisions  (viz. :  those  in  relation  to  the  importation  of  slaves 
from  abroad,  and  the  return  of  fui^itive  slaves),  has  thereby  taken  the  element 
of  slavery  out  of  these  general  provisions  in  relation  to  commerce,  and 
having  legislated  separately  upon  the  subject  of  slavery  to  a  very  limited 
extent  and  there  stopped,  has  thereby  shown  its  intention  to  dispose  sepa- 
rately and  completely  of  that  subject  so  far  as  it  was  to  be  disposed  of,  and 
has  cot  left  to  Congress  any  power  over  it  under  the  generjj  provisions 
relating  to  commerce.  For  under  any  other  view  of  the  subject,  the  provi- 
sii>ns  in  relation  to  the  importation  of  slaves,  and  to  fiigitive  slaves,  would 
be  entirely  superfluous.  If  the  Oonstitution  had  intended  to  give  Congress 
power  over  slavery  by  the  general  provision  in  relation  to  commerce,  that 
pro\ision  is  of  itself  quite  sufficient  by  its  letter  or  term,  to  enable  Congress 
to  do  all  that  they  are  specially  empowered  to  do  by  the  clauses  expressly 
relating  to  slavery ;  and  as  an  express  power  takes  away  a  power  which 
otlierwise  might  be  tacitly  implied,  I  think  it  has  clearly  done  so  in  this 
instance. 

It  remains  for  me  to  consider  how  far  the  local  law  of  Ifew  York  affects 
this  case,  and  distinguishes  it  from  the  cases  in  Indiana  and  Illinois. 

To  go  back  first  to  the  right  of  transit  with  slaves,  as  it  is  claimed  to  exist 
by  the  natural  law.  It  appears  to  be  settled  in  the  law  of  nations,  that  a 
right  to  transit  with  property  not  only  exists,  but  that  where  such  a  right 
grows  out  of  a  necessity  created  by  the  vis  major,  it  is  a  perftjct  right,  and 
cannot  be  lawfully  refused  to  a  stranger.  (Vattel,  B.  2.,  ch.  9,  s.  123.  lb. 
Preliminaries,  s.  17.  PuflTendorf,  B.  S,  ch.  3,  s.  9.)  In  this  case,  it  is  insisted 
that  the  respondent  came  here  with  his  slaves  from  necessity,  the  return 
having  so  stated,  and  the  demurrer  admitting  that  statement.  It  is  per- 
fectly true  that  the  demurrer  adniits  whatever  is  well  pleaded  in  the  return.. 
But  if  the  return  intended  to  state  a  necessity  created  by  the  vis  major,  it 
has  pleaded  it  badly,  for  it  only  alleges  a  necessity,  without  saying  what 
kind  of  necessity;  and  as  it  does  not  allege  a  necessity  created  by  the  vis 
major,  the  demurrer  has  not  admitted  any  such  necessity.  Where  the  right 
of  transit  does  not  spring  from  the  vis  major,  the  same  writers  agree  that  it 
may  be  lawfully  refused.     (lb.) 

But,  however  this  may  be,  it  is  well  settled  in  this  country,  and  so  far  as 
I  know  has  not  heretofore  been  disputed,  that  a  State  may  rightfully  pass 
laws,  if  it  chooses  to  do  so,  forbidding  the  entrance  or  bringing  of  slaves 
into  its  territory.  This  is  so  held  even  by  each  of  the  three  cases  upon 
which  the  respondent's  counsel  relies.  (Commonwealth  vs.  Ayres,  18  Pick. 
R.  221.  Willard  vs.  the  People,  4  Scammou's  Rep.,  471.  Case  of  Sewall's 
slaves,  3  Am.  Jurist.  404.) 

The  laws  of  the  State  of  New  York  upon  this  subject  appear  to  me  to  he 
entirely  free  from  any  uncertainty.  In  my  opinion  they  not  only  do  not 
uphold  or  legalize  a  property  in  slaves  within  the  limits  of  the  State,  but 
they  render  it  impossible  that  such  property  should  exist  within  those  limits, 
exce;/t  in  the  single  instance  of  fugitives  from  labor,  under  the  Constitution 
of  the  United  States. 

The  Revised  Statutes  (vol.  1,  65C,  1st  Ed.)  reenacting  the  law  of  1817, 
provide  that  "  No  person  held  as  a  slave  shall  be  imported,  introduced  or 
brought  into  this  State,  on  any  pretence  whatever,  except  in  the  cases  herein 
after  specified.  Every  such  person  shall  be  free.  Every  person  held  as  a 
slave  who  hath  been  introduced  or  brought  into  the  Stat©  contrary  to  the 
laws  in  force  at  the  time  shall  be  free."     (S.  1.) 

The  cases  excepted  by  this  section  are  provided  for  in  the  six  succeeding 
sections.  The  second  section  excepts  fugitives  under  the  Constitution  of  the 
United  States ;  the  third,  fourth  and  fifth  sections,  excejtt  certain  slaves 
belonging  to  immigrants,  who  may  continue  to  be  held  as  apprentices ;  the 
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seventh  sectioii  provides,  that  families  coming  here  to  reside  temporarily, 
may  briHg  with  them  and  take  away  their  slaves ;  and  the  sixth  section  con- 
t:\iCi3"tlie  following  provision : 
^  "  Any  person  not  being  an  inhabitant  of  this  State,  who  shall  be  travelling 
'  to  or  from,  or  passing  through  thi^  State,  may  bring  with  him  any  person 
lawfully  held  by  him  in  slavery,  and  may  take  such  person  with  him  from 
this  State ;  but  the  person  so  held  in  slavery  shall  not  reside  or  continue  in 
this  State  more  than  nine  months,  and  if  such  residence  be  continued  beyond 
that  time,  such  person  shall  be  free." 

Such  was  and  always  had  been  the  law  of  this  State,  down  to  the  yeai 
1841.  The  legislature  of  that  year  passed  an  act  amending  the  Revised 
Statutes,  in  the  following  words^  viz. :  "  The  3d,  4tii,  5th,  6th  and  7th  sections 
of  Title  7,  Chapter  20,  of  the  1st  part  of  the  Revised  Statutes,  are  hereby 
repealed." 

The  Hth  section  of  the  Revised  Statutes,  and  that  alone  contained  an  excep- 
tion which  would  have  saved  the  slaves  of  the  respondent  from  the  opera- 
tion of  the  1st  section.  The  Legislature,  by  repealing  that  section,  and 
leaving  the  first  in  full  force,  have,  as  regards  the  right  of  these  people  and 
of  their  master,  made  them  absolutely  free ;  and  that  not  merely  by  the  legal 
effect  of  the  repealing  statute,  but  by  the  clear  and  deliberate  intention  of 
the  Legislature.  It  is  impossible  to  make  this  more  clear  than  it  is  by  the 
mere  langn^e  and  evident  objects  of  the  two  acts. 

It  was,  however,  insisted  on  the  argument,  that  the  words  "imported, 
introduced  or  brought  into  this  State"  in  the  1st  section  of  the  Revised 
Statutes,  meant  only  "•intro<luced  or  brooglit"  for  the  purpose  of  remaining 
here.  So  they  did  undoubtedly  when  the  Revised  Statutes  were  passed,  for 
an  express  exception  followed  in  the  6th  section,  giving  that  meaning  to  the 
1st.  And  when  the  Legidature  afterward  repealed  the  6th  section,  they 
entirely  removed  that  meaning,  leaving  the  1st  section,  and  intending  to 
leave  it,  to  mean  what  its  own  explicit,  and  unreserved  and  nnqnalified  lan- 
gn;ige  imports. 

Not  thinking  myself  called  upon  to  treat  this  case  as  a  casnist  or  legisla- 
tor, I  have  endeavored  simply  to  discharge  my  duties  as  a  judge  in  inter- 
preting and  applying  the  laws  as  I  find  them.  Did  not  the  law  seem  to  me 
so  clear,  I  might  feel  greater  regret  that  I  have  been  obliged  to  dispose  so 
hastily  of  a  case  involving  such  important  consequences. 

My  judgment  is,  that  the  eight  colored  persona  mentioned  in  the  writ,  be 
discharged. 

On  the  9th  day  of  November,  1853,  the  attorney  for  Lemmcm  sued  out  of 
the  Supreme  Court  of  the  State  of  New  York,  a  writ  of  certiorari  to  review 
the  decision  of  Mr.  Justice  Paine.  This  decision  was  fruitful  of  newspaper 
discussion  and  was  strongly  criticised  by  the  leading  men  and  the  press  of 
the  South. 

Governor  Cobb,  of  Georgia,  in  his  annual  Message,  looked  upon  an  adhe- 
renee  to  the  deci^on  of  Judge  Paine  as  a  just  cause  of  war.    He  saya : 

If  it  be  trae  that  the  citizens  of  the  slaveholding  States,  who,  by  force  of 
circumstances  or  for  convenience,  seek  a  passage  throngh  the  territory  of  a 
non-slaveholding  State  with  their  slaves,  are  thereby  deprived  of  their  pro- 
perty in  them,  and  the  slaves  ijpao  facto  beconae  emancipated,  it  is  time  that 
we  know  the  law  as  it  is.  No  court  in  America  has  ever  amioonced  this  to 
be  law.  It  would  be  exceedingly  strange  if  it  should  be.  By  the  comity  of 
nations  the  personal  status  of  every  man  is  determined  by  the  law  of  his  domi- 
oil,  or  whether  he  be  bond  or  free,  capable  or  incapable  there,  he  remain» 
so  everywhere  a  new  domicil  is  acquired.  This  is  but  the  courtesy  of 
nation  to  nation  founded  not  npon  the  statute,  but  is  absolutely  necessary 
for  the  peace  and  harmony  of  States  and  for  the  enforcement  of  private 
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'  justice.     A  denial  of  this  comity  is  nnheard  of  among  civilized  nations,  and 
:  if  deliberately  and  wantonly  persisted  in,  would  be  just  cause  of  war. 
■^      Governor  Johnson,  of  Virginia,  made  it  the  subject  of  a  special  communi- 
•    cation  to  the  Legislature  of  that  State,  in  which  he  says : 

The  decision  of  Judge  Paine  is  in  conflict  with  the  opinions  and  decisions 
of  other  distinguished  jurists,  witliout,  I  believe,  a  single  precedent  to  sus- 
tain it.  In  importance  it  is  of  the  tirst  magnitude,  and  in  spirit  it  is  without 
its  paralleL  It  sustained,  it  will  not  only  destroy  that  comity  which  should 
ever  subsist  between  the  several  States  composing  this  confederacy,  but  must 
seriously  affect  the  value  of  slave  proi>erty  wherever  found  in  the  same. 
.  .  .  .  I  deem  the  subject  of  sufficient  public  importance  to  require 
and  receive  the  attention  of  the  government  of  this  Commonwealth,  and 
recommend  that,  for  the  present,  provision  shall  be  made  by  the  General 

Assembly  for  the  efficient  prosecution  of  the  appeal  taken If 

the  statute  of  New  York  has  been  rightfully  expounded  by  the  learned 
judge,  and  is  not  in  conflict  with  the  Constitution  of  the  United  States,  it  is 

S roper  that  Virginia  should  know  it.     The  same  sovereign  power  by  which 
ew  York  enacts  her  laws  and  gives  them  force  within  her  limits,  pertains 
to  .Virginia  within  hers,  and  to  them  she  will  have  to  look  for  redress. 

To  this  the  General  Assembly  responded  by  the  passage  of  a  resolution 
directing  the  Attorney  General  of  the  State  of  Virginia  to  prosecute  before 
the  Supreme  Court  of  New  York,  together  with  such  other  counsel  as  the 
executive  might  think  proper  to  associate  with  him,  the  appeal  taken  from 
Judge  Paine's  decision.  ' 

In  pursuance  of  a  joint  resolution  of  the  Legislature  of  the  State  of  New 
Y^ork,  passed  February  24,  1855,  Gov.  Clark  appointed  the  Hon.  E.  D.  Cul- 
ver and  Joseph  Blunt,  Esq.,  as  coun-el  to  be  associated  with  the  Hon.  Ogden 
,  Hoffman,  who  was  then  the  Attorney  General — to  defend  the  interests  of 
;  the  State  of  New  York,  involved  in  the  case,  on  the  appeal  prosecuted  by 
•  the  State  of  Virginia. 

Upon  the  death  of  Mr.  Hofiinan  soon  afterward,  Wm.  M.  Eyarts,  Esq.  was 
!»i<>appointed  to  act  as  counsel  in  his  place,  by  Gov.  King. 

The  appeal  taken,  for  the  purpose  of  reviewing  the  decision  of  Mr.  Justice 
Paine,  came  on  to  be  heard  before  the  Supreme  Court  of  the  State  of  New 
York,  at  a  General  Term  held  in  the  city  of  New  York,  in  December  1857. 
The  justices  sitting,  were  William  Mitchell,  Presiding  Justice,  and  James  J. 
Roosevelt,  Charles  A.  Peabody.  Henry  E.  Davies,  and  Thomas  W,  Gierke. 

The  argument  before  the  Supreme  Court  is  fully  reported  in  26  Barbour 
270  (N.  Y.  Supreme  Court). 

The  Court  aflSrmed  the  order  of  Mr.  Justice  Paine,  Justice  Roosevelt  dis- 
senting.    The  following  opinion  was  delivered.  ■  '  •" 

OPINION  GIVEN  IN  THE  SUPREME  COURT— MITCHELL,  P.  J. 

The  act  of  the  Legislature  of  this  State  passed  in  1817  and  reenacted  in 
pnrts  in  1830  (1  R.  8.  656)  declaring  that  "no  person  held  as  a  slave  shall 
be  imported,  introduced  or  brought  into  this  State  on  any  pretence  whatso- 
ever except  in  the  cases  herein  specified  and  that  every  such  person  shall  be 
free"  applies  to  this  case.  The  slaves  in  this  case  were  brought  from  Vir- 
ginia into  this  State  and  remained  here  some  short  time;  and  although  they 
were  only  brought  here  with  the  view  to  carry  them  from  this  State  to 
Texas,  they  were  (after  the  exceptions  in  that  act  were  repealed  by  a  sub- 
sequent act)  within  the  prohibitions  of  that  act  and  are  free  if  those  acts  be 
'   constitutional      The  addition  made  to  the  act  in  the  Revised  Statutes  of 
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3830  seems  to  have  been  intended  to  place  this  beyond  doubt  (see  sect.  16,  p. 
'  559).  It  is  "  Every  person  bom  within  this  State,  whether  white  or  colored, 
is  FREE  (the  capitals  are  so  in  the  Statute),  every  person  who  shall  hereaf- 
ter be  born  within  this  State  shall  be  Free^  and  every  person  brought  into 
this  State  as  a  slave,  except  as  authorized  by  this  title,  shall  be  FREE" — one 
of  the  exceptions  mentioned  in  that  title  allows  a  person  not  an  inhabitiint 
of  this  State,  travelling  to  or  from  or  passing  through  this  State,  to  bring 
his  slave  here  and  take  him  away  again :  provided  that  if  the  slave  continued 
here  more  than  nine  months  he  should  be  free.  Those  exceptions  are 
repealed  by  the  act  of  1841. 

Comity  does  not  require  any  State  to  extend  any  greater  privileges  to  the 
citizens  of  another  State  than  it  grants  to  its  own.  As  this  State  does  not 
allow  its  own  citizens  to  bripg  a  slave  here  even  in  transitu  and  hold  him 
as  a  slave  for  any  portion  of  time,  it  cannot  be  expected  to  allow  the  citi- 
zens of  another  State  to  do  so.  Subdivision  1.  of  Section  2.  of  Article  4 
of  the  Constitution  of  the  United  States,  makes  this  measure  of  comity  a 
right,  but  with  the  limitation  above  stated,  it  gives  to  the  citizens  of  a  sis- 
ter State  only  the  same  privileges  and  immunities  in  our  State  which  our 
laws  give  to  our  own  citizens. — It  declares  that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immnnitiea  of  citizens  in  the  seve- 
ral States:" 

Subdivision  3  of  that  section  is  confined  to  the  case  of  a  person  held  to 
service  or  labor  escaping  from  one  State  into  another :  it  does  not  extend  to 
the  case  of  a  person  voluntarily  brought  by  his  master  into  another  State 
for  any  period  of  time  :  it  cannot  by  any  ride  of  construction  be  extended 
to  such  a  case.  It  is  "  no  person  held  to  service  or  labor  in  one  State  un- 
der the  laws  thereof  escaping  into  another  shall,  in  consequence  of  any  law 
or  regulation  therein,  be  discharged  from  such  service  or  labor,'*  etc. 

The  clause  of  the  Constitution,  giving  to  Congress  power  "  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States  and  with  the 
Indian  tribes,"  confers  no  power  on  Congress  to  declare  the  Stat^is,  which 
any  person  shall  sustain  while  in  any  State  of  the  Union.  This  power  be- 
longed originally  t©  each  State  by  virtne  of  its  sovereignty  and  independent 
character  and  has  never  been  surrendered.  It  has  not  been  conferred  on 
Congress  or  forbidden  to  the  States  unless  in  some  provisions  in  favor  of 
personal  rights :  and  is  therefore  retained  by  ea«h  State,  and  may  be  exer- 
cised as  well  in  relation  to  persons  in  transitu  as  in  relation  to  those  re- 
maining in  the  State. 

The  power  to  regulate  commerce  may  be  exercii^ed  over  persons  as  pas- 
sengers, only  when  on  the  ocean  and  until  they  come  nnder  State  jurisdio* 
tion.     It  ceases  when  the  voyage  ends,  and  then  the  State  laws  control. 

This  power  to  regulate  commerce,  it  has  been  expressly  declared  by  th« 
Supreme  Court  of  the  United  States,  did  not  prevent  the  State  of  Missis- 
sippi from  prohibiting  the  importation  of  slaves  into  that  State  for  the  pur- 
pose of  sale.  The  same  court  has  held  that  goods  when  imported  can 
(notwithstanding  any  State  laws)  be  sold  by  the  importer  in  the  caiginal 
packages.  It  follows  that  the  powers  to  regnlate  commerce  confers  on  the 
United  States  some  ciieck  on  the  State  legislation  as  to  goods  or  merchan- 
dise after  it  is  broii^cht  into  the  State,  but  none  as  to  persons  after  they 
arrive  within  such  State. 

If  this  could  be  regarded  in  the  case  of  the  slareholding  States  a  police 
regulation,  it  may  also  be  so  regarded  as  to  the  free  States,  they  consider 
(as  the  Legislature  of  this  State  for  many  years  has  shown)  that  the  holdinc 
of  slaves  in  this  State,  for  any  purpose  is  as  mjurious  to  oar  conditign  and 
to  the  public  peace,  as  it  is  opposed  to  the  sentiment  of  the  people  of  this 
State. 

The  judgment  or  order  below  should  be  aflSrmed  with  costs. 

From  this  decision,  an  appeal  was  taken  to  the  Court  of  Appeals. 


STATEMENT  OF  FACTS.  -  •  1§ 


THE  CASE  IN  THE  COURT  OF  APPEALS. 


The  case  came  on  for  argument  in  the  Court  of  Appeals  on  the  24th  day  of 
January  1860,  before  the  full  bench,  Geoege  F.  Com8tock,  Chief  Judge; 
Henby  E.  Davies,  Samtjel  L.  Seij)EN,  and  Hikam  Dknio,  Judges  of  the 
Court  of  Appeals,  and  Thomas  W.  Clebkk,  Wiujam  B.  Weight,  Wiixlam 
J.  Bacon,  and  Henbt  Welles,  Justices  of  the  Supreme  Court,  then  sitting 
in  the  Court  of  Appeals. 

Chester  A.  Abthtie  appeared  as  attorney  for  the  People,  Respondents 
and  WiLLL4.M  M.  Evabtb  and  Joseph  Blunt  as  counseL 

H.  D.  Lapatjqh  appeared  as  attorney  for  the  Appellant  and  Chables 
O'CoNOH  as  counsel. 

Mr.  O'Conor  for  the  Appellant,  presented  the  following  printed  statement 
and  points : 

STATEMExVT   OF   FACTS. 

A  writ  of  Habeas  Corpus  was  allowed  by  the  Hon.  Elijah  Paine,  then  a 
justice  of  the  Superior  Court  of  the  city  of  New  York,  Nov.  6,  1862,  to 
inquire  touching  the  detention  of  eight  colored  persons,  to  wit :  one  man, 
two  women  and  five  children.  '  ■•'-'. 

Jonathan  Lemmon,  the  plaintiff,  having  been  served  with  said  Habeas 
Corpus,  made  a  return  thereto.  The  relator  demurred  to  the  return.  The 
jn,dge'8  final  order  was  made  upon  the  facts  stated  in  the  return. 

The  return  stated  that  Juliet  Lemmon,  the  plaintiff's  wife,  was  and  had 
been  for  several  years,  a  citizen  and  resident  of  the  State  of  Vii^inia ;  that 
the  said  eight  persons  were  her  slaves,  inherited  and  owned  by  her,  and 
held  to  labor  by  her  as  her  slaves  in  that  State,  under  and  by  virtue  of  the 
laws  thereof;  that  intending  to  go  with  her  said  slaves  from  Virginia  to  the 
State  of  Texas  as  an  ultimate  destination, she  necessarily  took  passage  with  her 
slaves  on  board  a  certain  steamship  called  the  City  of  Richmond  at  Norfolk 
in  the  State  of  Virginia  bound  for  the  State  of  Texas  aforesaid ;  that  by  the 
laws  of  Texas,  she,  the  said  Juliet,  was  and  would  be  entitled  to  the  said 
slaves  and  to  their  service  or  labor  in  like  manner  as  she  was  entitled  to  the 
same  by  the  laws  of  Virginia  ;  that  she  was  compelled  by  necessity  to  touch 
or  land  at  the  narbor  of  New  York  without  remaining  or  intending  to 
remain  longer  than  necessary ;  that  she  did  not  bring  the  said  slaves  into 
the  State  of  New  York  to  remain  therein,  in  any  manner  or  for  any  pur- 
pose whatever,  except  in  transitu  from  the  State  of  Virginia  to  the  State 
of  Texas  as  aforesaid  through  the  port  or  harbor  of  New  York  on  board 
of  said  steamship  ;  that  the  said  slaves  so  passing  from  Norfolk  on  board  of 
Bud  steamship,  never  touched,  landed  in,  or  came  into  the  harbor  of  New 
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Tork,  except  for  the  mere  purpose  of  sucli  passage  as  aforesaid ;  and  that  the 
said  Juliet  Lemmoa  was  so  on  her  w&j,  in  transitu,  as  aforesaid,  with  the 
said  eight  slaves  in  her  custodj  and  possession,  when,  on  the  sixth  day  of 
Noveraher,  1852,  the  said  writ  of  Habeas  Corpus  was  served  upon  her. 

And  that  the  slaves  were  not  restrained  against  their  will.  Judge  Paine 
by  his  final  order  now  under  review  dated  Nov,  13,  1852,  liberated  the 
slaves  from  custody. 

Pursuant  to  R.  S.  part  3,  ch.  9,  title  1,  art.  2.  §§  69  and  onward,  Mr. 
Lemmon  sued  out  of  the  Supreme  Court,  on  Nov.  9,  1862,  a  writ  of  certi- 
orari to  review  this  decision.  The  judge  certified  the  proceedings  had  be- 
fore him  to  the  Supreme  Court,  in  December,  1852.  Errors  in  law  were  duly 
assigned.  The  defendants  joined  in  Error,  and  in  December,  1857,  the 
General  Term  sitting  in  the  city  and  county  of  New  York,  affirmed  tlie 
order,  with  costs. 

Mr.  Lemmon  appealed  to  this  Court. 


MR.  O'CONOE'S  POIN'TS  FOR  THE  APPELLANT. 

FiBST  PoDTP.  Except  so  far  as  the  State  of  New  York  could  rightfully,  and 
without  transcending  restraints  imposed  upon  her  sovereignty  by  the  Con- 
stiution  of  the  United  States,  forbid  the  status  of  slavery  to  exist  within 
her  borders  in  the  person  of  an  African  negro,  and  except  so  far  as  she  has, 
iu  fact,  expressly  or  impliedly  forbidden  it  by  actual  legislation,  an  African 
negro  may  be  lawfully  held  in  that  condition  in  this  State. 

I.  The  ancient  general  or  common  law  of  this  State  authorized  the  hold- 
ing of  negroes  as  slaves  therein.  The  judiciary  never  had  any  constitu- 
tional power  to  annul,  repeal  or  set  aside  this  law  ;  and,  consequently,  it  is 
only  by  force  of  some  positive  enactment  of  the  legislative  authority  that 
one  coming  into  our  territory  with  slaves  in  his  lawful  possession  could 
suflfer  any  loss  or  diminution  of  his  title  to  them  as  his  property. 

(1.)  In  every  known  judgment,  argument  or  opinion  of  court,  judge  or 
counsel  relating  to  the  subject,  it  is  admitted,  in  some  form,  that  at  an  early 
period  negro  slavery  existed  under  the  mancipal  law  in  each  one  of  the  thir- 
teen orignal  States  which  formed  this  Republic  by  declaring  its  independence 
in  1776  and  adopting  its  Constitution  in  1789.  By  what  means  it  had  its  first 
reception  and  establishment  in  any  of  them  as  an  institution  sanctioned  by 
law,  may  not  be  historically  traceable ;  but  in  most,  if  not  in  all  of  them, 
and  certainly  in  New  York,  it  was  expressly  recognized  by  statute  prior  to 
the  time  when  the  States  themselves  asserted  their  independence. 

28  Oct.  1806.  Van  Schaiok'a  laws,  p.  69. 

29  Oct.  1733.  lb.  p.  157. 

Colonial  Slave  Act  of  N.  Y.,  March  8,  1773. 
\  "       Jack  r«.  Martin,  12  Wend.  328. 

.    r  -'     Jackson  vs.  Bulloch,  12  Conn.  R.  42,  lb.  61. 
Comth  vs.  Ayres,  18  Pick.  208-9. 
Per  Cur.  Scott  vs.  Sandford,  19  How.  407-8. 
■"      Hargrave's  Argt.,  Point  5th,  20  State  Trials,  page  60. 
Per  McLean  J.,  Iff  Peters  660 ;  15  lb.  p.  507. 
(2.)  Negro  slavery  never  was  a  part  of  the  municipal  law  of  England,  and 
consequently  it  was  not  imported  thence  by  the  first  colonists.    Nor  did  they 
adopt  any  system  of  villeinage  or  other  permanent  domestic  slavery  of 
any  kind  which  had  ever  existed  in  England  or  been  known  to  or  regulated 
'  by  the  laws  or  usages  of  that  kingdom.     They  were  a  homogeneous  race  of 
free  white  men  ;    and  in   a  society  composed  of  such  persons,  the  slavery 
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of  its  own  members,  endowed  by-  nature  with  mental  and  physical  equality, 
mast  ever  be  repugnant  to  an  enlightened  sense  of  justice.  Of  course,  th© 
colonists  abhorred  it,  saw  that  it  was  not  suited  to  their  condition  and  left 
it  behind  them  when  they  emigrated. 

Doctor  and  Student  Dialogue,  2  Ch.  18,  19, 
,.:,,.,.,       "Wheaton  f)«.  Donaldson,  8  Peters,  659. 
'  ':■         Van  Ness  vs.  Pacard,  2  Peters,  444. 

1  Kent's  Com.  373.  ,      .  '  >.;.  -^  / 

:    ■;     .       Const.  N.  Y.,  Art  1,  §  17.  -Vv'^^- 

Neal  vs.  Farmer,  9  Cobb's  Geo.  R.  562,  578. 
(3.)  As  neither  the  political  bondage  nor  the  domestic  slavery  which  the 
European  by  fraud  and  violence  imposed  upon  his  white  brethren  ever  had 
a  legal  foothold  in  the  territory  now  occupied  by  these  States,  the  inflated 
speeches  of  French  and  British  judges  and  orators  touching  the  purity  of 
the  air  and  soil  of  their  respective  countries,  whatever  other  purpose  they 
may  serve,  are  altogether  irrelevant  to  the  inquiry  what  was  or  is  the  law 
of  any  State  in  this  Union  on  the  subject  of  negro  slavery. 
See  French  Eloquence  A.  D.  1738,  20  State  Trials,  11,  note. 
"    English         '•  "       1762,    2  Eden's  R.  117  Lord  Northington. 

»*         "  "  "      1765,    1  Bl.  Com.  127,  124. 

"        "  "        .    •'      1771,  20  State  Trials,  1  Lord  Mansfield. 

"    Scotch  "  "      1778,  lb.  p.  6,  note. 

"    Irish  "  "       1793,  Rowan's  Trial,  Curran. 

"    Judge  McLean's  criticism  in  Dred  Scott,  19  How.,  535. 
"    Lord  Sto well's  "  2  Hagg.  Ad.  R.,  109. 

(a.)  The  only  argument  against  negro  slavery  found  in  the  English  cases 
at  all  suitable  for  a  judicial  forum,  rests  on  the  historical  fact  that  it  was 
unknown  to  the  English  law.  Mr.  Hargrave,  in  Somersets  case,  showed 
tliat  White  Englishmen  were  alone  subject  to  the  municipal  slave  laws  of 
th,\t  country  at  any  time;  that  negro  slavery  was  a  new  institution,  which 
it  required  the  legislative  power  to  introduce. 

20  State  Trials,  p.  65.     Com.  Tg.  Aves,  18  Pick.,  214. 
(b.)  Lord  Holt  and  Mr.  Justice  Powell  were  Mr.  Hargrave's  high  authority 
for.the  proposition,  that  whilst  the  common  law  of  England  recognized  white 
English  slaves  or  villeins,  and  the  right  of  property  in  them,  yet  it  "  took  no 
'iiotice  of  a  negro."    That  a  white  man  might  "  be  a  villein  in  England,"  but 
"that  as  soon  as  a  negro  comes  into  England  he  became  free."     It  was  only 
NESRO  liberty  that  the  know-nothingism  of  English  and  French  law  esta- 
blished.    English  and  French  air  had  not  its  true  enfranchising  purity  till 
drawn  through  the  nostrils  of  a  negro.     White  slaves  had  long  respired  it 
without  their  status  being  at  all  affected. 
Smith  vs.  Brown,  2  Salk.,  666. 
20  State  Trials,  65,  note, 
(c.)  Lord  Mansfield  said  in  Somerset's  case,  ''  The  state  of  slavery  is  of 
such  a  nature  that  it  is  incapable  of  being  introduced  on  any  reason,  moral 
or  political,  but  only  by  positive  law,"  and  negro-philisra  has  been  in  rap- 
tures witli  him  ever  since.     Nevertheless,  it  was  a  bald,  inconsequential 
truism.     It  might  be  equally  well  said  of  any  other  new  thing  not  recognized 
in  any  known  existing  law. 

Per  Ashhurst,  J.,  3  T.  R.  63. 
(4.)  The  judiciary  never  had  power  to  annul,  repeal,  or  set  aside  the  slave 
law  of  this  State,  which  we  have  shown  existed  with  the  sanction  of  the 
legislature  prior  to  the  Revolution. 

(a )  Judicial  tribunals  in  this  country  are  a  part  of  the  government,  but 
by  the  genius  of  our  institutions,  and  the  very  words  of  our  fundamental 
charters,  they  are  restrained  from  any  exercise  of  the  law-making  power. 
That  govermental  function  is  assigned  to  a  separate  department. 

(&.)  By  this  strict  separation  of  govenmiental  powers,  we  have  given  form 
and  permanency  to  a  maxim  of  politico-legal  science  always  acknowledged 
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by  the  sages  of  the  English  law  in  theory,  though  often  violated  in  prac- 
tice. 

(c.)  For  proofs  of  this  acknowledgment  we  refer  to  the  habitual  definition 
of  judicial  power — jus  dare  et  non  jus  factre.  Again,  the  wise  and  learned 
Sir  John  Eardley  Wilmot  saya,  "Statute  law  and  common  law  originally 
flowed  from  the  same  fountain — the  legislature.  Statute  law  is  the  will  of 
the  legislature ;  the  common  law  is  nothing  else  but  statutes  worn  out 
by  time ;  all  our  law  begun  by  consent  of  the  legislature;  and  whether  it  is 
now  law  by  usage  or  by  writing,  it  is  the  same  thing."  (Collins  c«.  Blantern, 
2  Wils.,  348;  1  Kent,  472.)  This  is  sound  doctrine;  but  it  has  often  been 
departed  from  in  practice. 

(<Z.)  In  some  instances  the  departure  has  been  very  striking.  The  legisla- 
tive authority  of  Great  Britain,  in  1285,  sought,  by  the  celebrated  statute 
d«  doniSy  to  make  entailed  lands  absolutely  inalienahle.  As  far  as  the  plain 
and  direct  expression  of  its  sovereign  wiU  by  the  supreme  law-making  power 
could  have  that  etfect,  they  were  rendered  inalienable.  The  judges,  without 
a  shadow  of  constitutional  right,  contrived  the  absurd  and  irrational  fiction 
of  a  common  recovery,  and  thereby  virtuaUy  repealed  the  statute.  (2  Bl. 
Com.,  116— Per  Mansfield  ;  1  Burr.  R.,  115— L.  0.  J.  WiUes.  Willes  R.,  452.) 

The  English  legislature  was  governed  by  what  we,  with  oar  present  lights, 
rjay  deem  a  pernicious  policy,  tending  to  restrain  commerce  in  land,  to  tie 
it  up  in  few  hands,  and  to  draw  into  operation  numerous  social  evils.  The 
unt'ettering  of  estates  by  the  English  judges,  through  the  devices  to  which 
they  resorted,  bad  its  origin  in  a  wise  regard  for  the  interests  of  the  people ; 
but  in  them,  it  was  mere  trick  and  rank  usurpation.  So  said  Lord  Eldon 
from  his  place  as  President  of  the  House  of  Lords,  at  a  period  when  consti- 
tutional law  was  better  understood  in  England-  In  pronouncing  the  judg- 
ment npon  the  case  of  the  Queensberry  leases  (1  Bligh's  P.  Rep.,  1st  series, 
p.  4;i5,  A.D.  1819),  he  says,  ''The  pt)wer  of  judges  in  this  respect  may  be 
doubted.  Upon  that  subject,  as  it  applies  to  English  law,  I  have  formed  an 
opinion  that  the  judges  of  this  agw,  in  England,  would  not  have  been  permit- 
ted to  get  rid  of  the  statute  of  English  entails,  as  judges  of  that  age  did  soon 
after  the  passing  of  the  statute  de  donis.''^    (See  38  Eng.  L.  and  Eq.  45-1.) 

(e.)  Those  lawyers  who  have  failed  to  perceive,  as  Lord  Eldon  did,  the 
necessity  of  keeping  separate  the  great  departments  of  the  government, 
whose  professional  pride  was  greater  than  their  knowledge  of  constitu- 
tional jurisprudence,  have  frequently  boasted  of  a  tendency  amongst  the 
English  juris-consults  and  judges  to  defeat  what  to  them  seemed  impolitic  and 
unjust  resolutions  of  the  legislative  department.  They  erred.  Far  better 
that  supposed  miscbiefe  should  exist  for  a  time  by  the  ill-advised  sanction 
of  the  legislature  than  that,  by  usurping  powers  not  granted,  the  high- 
priest  of  justice  should  defile  himself  and  the  t«nple  in  which  he  otiici- 
ates,  by  the  sin  of  wiUfully  violating  the  fundamental  law.  Error  should 
not  be  combated  by  error,  by  crime,  or  by  ingeniously  conceived  fraadn- 
lent  devices  and  evasions,  but  by  fair  argument  and  open  remonstrance  ad- 
dressed to  those  whom  the  Constitution  has  invested  with  the  sole  power 
of  orderly  and  legitimate  correction.  An  instance  of  this  ill-considered  selt- 
gratulation  may  be  found  in  the  otherwise  admirably  written  argument  of 
Mr.  Hargrave,  as  counsel  for  the  negro  Somerset,  before  Lord  Mansfield, 
The  last  sentence  of  tliat  argument,  vaguely  to  be  sure,  and,  perhaps, 
somewhat  covertly,  commends  the  astuteness  of  the  En^ish  judges  in  cir- 
cumventing the  lord  nodor  the  system  of  Engfisb  villeinage,  by  which 
they  gradually  undermined  that  part  of  the  ancient  law  of  EIngland.  (20 
Howell's  State  Trials,  p.  67;  lb.,  p.  27.)  Negro  slavery  in  the  West  Indies 
was  sanctioned  by  numerous  English  statutes.  This  afforded  an  argument, 
certainly,  of  much  force  in  favor  of  permitting^  an  English  subject,  who  law- 
fuLy  held  slaves  in  that  part  of  the  British  dominions,  terajwrarily  to  visit 
England  with  his  bondman.  The  argument  was  opposed  by  this  appeal  to 
judicial  pridia  \  it  was  overruled  by  the  dictum  of  a  judgo  much  more  re- 


MR.    O'CONOE'8   POINTS   FOR   THE    APPELLANT,  19 

nowned  for  his  tendencies  to  usurp  the  power  of  making  law  than  for  any 
inclination  to  diminish  prerogative  or  to  defend  the  liberty  of  his  white 
fellow-subjects.  The  pride  of  office,  the  pride  of  learning,  and  an  ostenta- 
tions vanity,  rather  than  any  tenderness  for  the  rights  and  enjoyments  of  the 
lowly,  dictated  the  loose  declamation  by  which  he  installed  hims«lf  as  the 
champion  of  negro  emancipation. 

II.  The  judicial  department  has  no  right  to  declare  negro  slavery  to  be 
contrary  to  the  law  of  nature,  or  immoral,  or  unjust,  or  to  take  any  measures 
or  introduce  any  policy  for  its  suppression  founded  on  any  such  ideas. 
Courts  are  only  authorized  to  administer  the  municipal  law.  Judges  have 
no  commission  to  promulgate  or  enforce  their  notions  of  general  justice, 
natural  right  or  moral itv,  but  only  that  which  is  the  known  law  of  the  land. 

1  Kent's  Com.  448. 

Doct.  and  Student  Dial.  1  ch.  18.  19.  ,.,-.    .-. 

Per  Maule,  J.  13  Ad.  &  Ell.  n.  8.  387,  note. 

.III.  In  the  forensic  sense  of  the  word  late,  there  is  no  such  thing  tis  a  law 
of  nature  bearing  upon  the  lawfulness  of  slavery,  or  indeed  upon  any  other 
question  in  jurisprudence.     The  law  of  nature  is  in  every  juridical  sense,  a 
mere  figure  of  speech.     In  a  state  of  nature,  if  the  existence  of  human 
beings  in  such  a  state  may  be  supposed,  there  is  no  law.     The  prudential 
resolves  of  an  individual  for  his  own  government,  do  not  come  under  the 
denomination  of  law.     Law,  in  the  forensic  sense.  Is  wholly  of  social  oiigia 
It  is  a  restraint  imposed  by  societv  upon  itself  and  its  members. 
Rutherford's  Inst.,  B.  1,  ch.  1,  §  6,  7. 
1  Bl.  Com.  43—1  Kent,  2. 
Wheaton's  Elements  of  Int.  Law,  2  to  19. 
Cooper's  Justinian.     Notes,  p.  405. 
Bowyer  on  Public  Law,  47  and  onward. 
(1.)  If  there  was  any  such  thing  as  a  law  of  nature,  in  the  forensic  sense 
of  the  word  law,  it  must  be  of  absolute  and  paramount  obligation  in  all 
climes,  ages,  courts  and  places.     Inborn  with  the  moral  constitution  of  man, 
it  must  control  him  everywhere,  and  overrule  as  vicious,  corrupt  and  void 
every  opposing  decree  or  resolution  of  courts  or  legislatures.     And  accord- 
jpgly,  Blackstone,  repeating  the  idle  speech  of  others  upon  the  subject,  tells 
us  that  the  law  of  nature  is  binding  all  over  the  globe ;  and  that  no  human 
laws  are  of  any  validity  if  contrary  to  it.     (1  Wendell's  Blackstone  40,  41, 
42  and  notes.)     Yet,  as  the  judiciary  of  England  have  at  all  times  acknow- 
ledged negro  slavery  to  be  a  valid  basis  of  legal  rights,  it  follows  either  that 
such  slavery  in  the  practical  judgment  of  the  common  law,  is  not  contrary 
to  the  law  of  nature,  or  if  it  be,  that  such  law  of  nature  is  of  tw  force  in 
any  English  court. 

Ace.  Bouvier's  Inst.,  §  9. 
Ace.  Brougham  Ed.  Rev.,  Apl.  1858,  p.  235. 
(2.)  The  common  law  judges  of  England,  whilst  they  broke  the  fetters  of 
any  negro  slave  who  came  into  that  cuontry,  held  themselves  bound  to 
enforce  contracts  for  the  purchase  and  sale  of  such  slaves,  and  to  give  redress 
for  damages  done  to  the  right  of  property  in  them.  This  involves  the  pro- 
position that  there  was  no  paramount  law  of  nature  which  courta  could  act 
upon  prohibiting  negro  slavery. 

Madrazo  ns.  WiUes,  3  B.  &  Aid.,  353—18  Pick.,  215. 
. ,-  Smith  vs.  Brown,  Salk.,  666. 

Cases  cited  in  note,  20  State  Trials,  51. 
The  Slave  Grace,  2  Hagg.  Adm.  R.,  104. 
(3.)  The  highest  courts  of  England,  and  of  this  country,  having  jurisdic- 
t^^n  over  questions  of  public,  or  international  law,  have  decided  that  holding 
negroes  in  bondage,  as  slaves,  is  not  contrary  to  the  law  of  nations. 
The  Antelope,  10  Wheaton,  66— 18  Pick.,  211. 
The  Slave  Grace,  2  Hagg.  Adm.  R.,  104,  122. 
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(4.)  When  Jnstinian  aays  in  his  Institutes,  Book  1.  tit.  2,  §  2,  and  else- 
where, that  slavery  is  contrary  to  the  law  of  nature,  he  means  no  more  than 
that  it  does  not  exist  by  nature,  but  is  introduced  by  human  law,  which  is 
true  of  most  if  not  all  other  rights  and  obligations.     His  definition  of  the 
law  of  nature.  Book  1,  title  2,   ^' d«  jure  natura/i,"'  proves  this;  his  full 
sanctions  of  slavery  in  Book  1,  tit.  3,  §  2  and  tit.  8,  §  1,  confirm  it. 
Cushing's  Domat.,  §  97. 
Bowyer  on  Public  Law,  p.  48, 
1  Cobb's  Law  of  Negro  Slavery,  §  5. 
(5.)  All  perfect  rights,  cognizable  or  enforceable  as  such  in  judicial  tribu- 
nals, exist  only  by  virtue  of  the  law  of  that  state  or  country  in  which  they 
are  claimed  or  asserted.    The  whole  idea  of  property  arose  from  comi)acL 
It  has  no  origin  in  any  law  of  nature  as  supposed  in  the  court  below. 
5  Sandf.  711,  Rutherforth's  Inst.,  Book  1.  ch.  3,  §§  6,  7. 
(6.)  The  law  of  nature  spoken  of  by  law  writers,  if  the  phnwe  has  any 
practical  import,  means  that  morality  which  its  notions  of  policy  leads  each 
nation  to  recognize  as  of  universal  obligation,  which  it  therefore  observes 
itself,  and,  so  far  as  it  may,  enforces  upon  others.     It  cannot  be  pretended 
that  there  ever  was  in  England,  or  that  there  now  is  in  any  State  of  this 
Union,  a  law,  by  any  name,  thus  outlawing  negro  slavery.     The  common 
law  of  all  these  countries  has  always  regarded  it  as  the  basis  of  individuirf 
rights ;  and  statute  laws  in  all  of  them  recognized  and  enforced  it. 
The  Slave  Grace,  2  Hagg.  Adm.,  104. 
.  Per  Shaw,  Ch.  J.  18  Pick.,  215. 
1  Kent,  2,  3  ;  3  lb.  2;  2  Wood's  CivU  Law,  2. 
(a.)  No  civilized  State  on  earth  can  maintain  this  absolute  outlawry  of 
negro  slavery ;  for  in  some  of  its  forms  slavery  has  existed  in  all  ages ;  and 
no  lawgiver  of  paramount  authority  has  ever  condemned  it. 

Cooper's  Justinian;  notes,  p.  410;  Inst.  Book  1,  tit.  3. 
'       Per  Bartley,  0.  J.  6  Ohio,  N.  S.  724, 
Senator  Benjamin,  1858. 
(5.)  It  h.is  never  been  determined  by  the  judicial  tribunals  of  any  country, 
that  any  right,  otherwise  perfect,  loses  its  claim  to  protection,  by  the  mere 
fact  of  its  being  founded  on  the  ownership  of  a  negro  slave. 

(7.)  The  proposition  that  freedom  is  the  general  rule,  and  slavery  the  local 
exception,  has  no  foundation  in  any  just  view  of  the  law  as  a  science. 
Equally  groundless  is  the  distinction  taken  by  Judge  Paine  between  slave 
property  and  other  movables. 

(a.)  Property  in  movables  does  not  exist  by  nature,  neither  is  there  any 
common  law  of  nations  touching  ita  acquisition  or  transfer, 
Bowyer  on  Universal  Public  Law,  50. 
(b.)  Every  title  to  movables  must  have  an  origin  in  some  law.  That  origin 
is  always  in  and  by  the  manicipal  law  of  the  place  where  it  is  acquired ;  and 
such  law  never  has  per  $e  any  extra  territorial  operation. 

(<j.)  When  the  movables,  with  or  without  the  presence  of  their  owner, 
come  within  any  other  country  than  that  under  whose  laws  the  title  to 
them  was  acquired,  it  depends  on  the  will  of  such  latter  state  how  far  it 
will  take  notice  of  and  recognize,  qtioad  such  property  and  its  owner,  the 
foreign  law. 

Bk.  of  Augusta  vs.  Earle,  13  Peters,  589. 
(d.)  It  has  become  a  universal  practice  among  civilized  nations  to  recog- 
nize such  foreign  law  except  so  far  as  it  may  be  specially  proscribed.     This 
usage  amounts  to  an  agreement  between  the  nations,  and  benoe  the  idea  of 
property  by  the  so  called  law  of  nations, 

(e)  Hence  it  will  be  seen  that  property  in  African  n^roes  is  not  an 
exception  to  any  general  rule.  'Tpon  rational  principles,  it  is  no  more  local 
or  peculiar  than  other  property.  And  there  is  so  much  of  universality  about 
it  that  in  no  civilized  state  w  country  could  it  be  absolutely  denied  all 
legal  protection. 
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IT.  In  fact  there  is  no  violation  of  the  principles  of  enlightened  justice  nor 
any  departure  from  the  dictates  of  pure  benevolence  in  holding  negroea  in 
a  state  of  slavery. 

(1.)  Men.  whether  black  or  white,  cannot  exist  with  ordinary  comfort  and 
in  reasonable  safety  otherwise  than  in  the  social  state. 

(2.)  Negroes,  alone  and  unaided  by  the  guardianship  of  another  race, 
cannot  sustain  a  civilized  social  state. 

(a.)  This  proposition  does  not  require  for  its  support  an  assertion  or 
denial  of  the  unity  of  the  human  race,  the  application  of  Noah's  maledic- 
tion, (9  Geo.  K.  582),  or  the  possibility  that  time  has  changed  and  may  again 
change  the  Ethiopian's  physical  and  moral  nature. 

(b.)  It  is  only  necessary  to  view  the  negro  as  he  is,  and  to  credit  the  pal- 
pable and  undeniable  truth,  that  the  latter  phenomenon  cannot  happen 
within  thousands  of  years.  For  all  the  ends  of  jurisprudence  this  is  a 
perpetuity. 

Facciolati's  Latin  Lexicon  "  jEthiops." 

1  Cobb's  "  Historical  Sketch  of  Slavery,"  40,  41. 

Notes  to  same,  p.,  44. 

(c.)  The  negro  never  has  sustained  a  civilized  social  organization,  and  that 
he  never  can  is  sufficiently  manifest  from  history.  It  is  proven  by  the  rapid 
though  gradual  retrogression  of  Hayti  toward  the  most  profound  depths  of 
destitution,  ignorance  and  barbarism. 

McCulloch's  Geog.,  DTct,  Hayti,  pp.  693,  4. 
De  Bow's  Review,  vol.  24,'  p.  203. 

(<?.)  That,  alone  and  unaided,  he  never  can  sustain  a  civilized  social 
organization  is  proven  to  all  reasonable  minds,  by  the  fact  that  one  single 
member  of  his  race  has  never  attained  proficiency  in  any  art  or  science 
requiring  the  employment  of  high  intellectual  capacity.  A  mediocrity 
below  the  standard  of  qualification  for  the  important  duties  of  government, 
for  guiding  the  affairs  of  society,  or  for  progress  in  tlie  abstract  sciences, 
may  be  common  in  individuals  of  other  races ;  but  it  is  universal  amongst 
negroes.     Not  one  single  negro  has  ever  risen  above  it. 

Malte  Brun's  Geo.,  book  59.  p.  8.  .    ,  ,■.- 

Gregoire's  "Literature of  the  Negroes.''  .;,:-:' 

■»>  "Biog.  Univ.  Supt,"  vol.  66,  p.  83.  Gregoire. 

(e.)  It  follows  that  in  order  to  obtain  the  measure  of  reasonable  personal 
enjoyment  and  of  usefulness  to  himself  and  others  for  which  he  is  adapted 
by  nature,  the  negro  must  remain  in  a  state  of  pupilage  under  the  govern- 
ment of  some  otlier  race. 

(/.)  He  is  a  child  of  the  sun.  In  cold  climates  he  perishes  ;  in  the  terri- 
tories adapted  to  his  labors,  and  in  which  alone  his  race  can  be  perpetuated, 
he  will  not  toil  feave  on  compulsion,  and  the  white  man  cannot ;  but  each 
can  perform  his  appointed  task — the  negro  can  labor,  the  white  man  can 
govern. 

(3.)  Morality  or  those  dictates  of  enlightened  reason,  which  have  some- 
times been  called  the  law  of  nature,  do  not  oblige  any  man  to  serve  another 
without  an  equivalent  reward  for  the  service  rendered. 

(o.)  The  obligations  of  charity  form  no  exception  to  this  rule.  Charity 
enjoins  gratuitous  service  to  those  who  are  unable  to  repay ;  it  is  not  due  to 
sturdy  indolence. 

Doctor  and  Students,  Dial.  1,  ch.  6. 

(h.)  The  universal  voice  of  mankind  concedes  to  the  parent  a  right  to  the 
profit  and  pleasure  which  may  be  derived  by  him  from  the  services  of  his 
minor  child  as  a  due  return  for  guardianship  and  nurture. 

(c.)  Who  shall  deny  the  claim  of  the  intellectual  white  race  to  its  com- 
pensation for  the  mental  toil  of  governing  and  guiding  the  negro  laborer  ? 
Tie  learned  and  skillful  statesman,  soldier,  physician,  preacher,  or  other 
expert  in  any  great  department  of  human  exertion  where  mind  holds 
dominion  over  matter,  is  clothed  with  power,  and  surrounded  with  mate- 
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rials  for  the  enjojtnent  of  mental  and  physical  luxuries,  in  proportion  to  (he 
measure  of  his  capacity  and  attainments.  And  all  this  is  at  the  cost  of  the 
mechanical  and  agncultnral  laborer,  to  whom  such  enjoyments  are  denied. 
If  the  social  order,  founded  in  the  different  natural  capacities  of  iiidividiuils 
'n  the  same  family,  which  produces  these  inequalities,  is  not  unjust,  wiio 
can  rightfully  say  of  the  like  inequality  in  condition  between  races  ditteriug 
in  capacity,  that  it  is  contrary  to  a  law  of  nature,  or  that  tiie  governn^ 
race  who  conform  to  it  are  irviilty  of  fraud  and  rapine,  or  that  they  comiuit 
a  violence  to  right  reason  which  is  forbidden  by  morality  ? 

(4.)  ^^  ffoneste  vivere,  alterum  non  kedere  et  suum  cuique  tribuere'^  are  all 
the  precepts  of  the  moral  law.      The  honorable  slaveholder  keeps  them  as 
perfectly  as  any  other  member  of  human  society. 
Inst.  Book  1,  tit.  1,  §  3. 
•  1  Bl.  Com.  40—9  Georgia  R.  582. 

(a.)  The  cmelties  of  vicious  slaveowners  and  the  horrors  of  the  slave 
trade  are  topics  quite  irrelevant.  It  is  universal  experience  that  wealth  and 
power  afford  occasion  for  the  development  of  man's  evil  propensities;  but 
as  they  are  also  the  necessary  means  of  his  improvement,  they  cannot  be 
called  evih  in  their  own  nature. 

(6.)  The  tone  of  mind,  which,  arrogating  to  itself  superior  purity  of  life 
and  a  higher  moral  tone  than  in  the  then  ex^isting  state  of  knowledge  coafal 
be  supposed  to  have  existed  among  the  guests  at  the  marriage  in  Cana  of 
of  Galilee  (John,  ch.  2) — enjoins,  as  a  duty,  total  abstinence  from  wine,  is 
well  kept  up  in  the  assumption  of  a  political  and  moral  excellence  beyond 
the  mental  reach  of  our  sires,  and  the  consequent  demand  for  an  immediate 
abolition  of  negro  slavery. 

(e.)  Certain  assumptions  of  anti-slavery  agitators  have  been  too  much 
indulged  by  the  moderate,  peaceful  and  conservative.  Chief  Justice  Mar- 
shall let  pass  uncondemned  their  irrelevant  triviality  about  the  law  of 
nature;  (6  Peter's  Coiid.  36,  10  Wheaton,  114);  and  Chief  Justice  Taney 
concedes  to  them  that  the  negro  race,  merely  because  denied  political  rights, 
is  to  be  regarded  as  "unfortunate"'  (19  How.  p.  407),  and  "  unhappy,"  ib. 
409.  The  fathers  of  the  Republic,  when  forming  a  temporary  leiigue,  in 
the  face  of  the  foe  and  on  the  eve  of  battle  (7  Cushing,  295),  declined  to 
peril  all  by  delay  and  discord  upon  a  scruple  about  inserting  in  the  compact 
an  unnecessary  word  (19  How.  575);  but  when  those  to  whom  for  peace 
sake  "  an  inch  "  has  been  thus  conceded,  proceeding  on  the  "take  an  ell  " 
principle,  demand,  a.s  a  consequence  of  the  precedent,  the  power  to  destroy, 
we  mast  withdraw  all  such  concessions  and  go  back  to  principles. 

Sbcond  Podtt. — The  unconstitutional  and  revolutionary  anti-slavery  reso- 
lutions of  April,  1857,  cannot  retroact  so  as  to  affect  tliis  case. — (Vol.  2,  j*. 
797 — Westminster  Review,  Vol.  45,  p.  76  to  98,  article  "manifest  des- 
tiny.") Prior  to  that  time,  no  legislative  act  of  this  State  had  ever  declared 
that  to  breathe  our  air  or  touch  our  soil  should  work  emancipation  ipso 
fojcto  ;  nor  had  any  statute  been  enacted  which,  by  its  true  interpretation, 
denied  to  our  fellow-citizens  of  other  States  an  uninterrupted  tranaitvs 
through  our  territory  with  their  negro  slaves. 

I.  The  special  injunctions  and  guarranties  of  the  Federal  Constitution 
secure  to  the  citizens  of  the  several  States  free  intercourse  with  all  parts  of 
the  Republic.      *         .  ,.:■   ,. 

n.  Even  inter-state  comity,  in  its  simplest  form,  awards  a  free  transit  to 
memhers  of  a  friendly  State  with  their  families  and  rights  of  property,  with- 
out disturbance  of  their  domestic  relations. 

Curtis  Argo  18  Pick.  195,  and  cases  cited. 
Paine  J.,  5'.  Sandford's  R.  710. 
■■  ■        ,    .     -.  .      McDougall  Arg?;  4  Scam.  46T,  468. 
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III.  Whatever  others  may  do,  no  American  judge  can  pronounce  slave 
property  an  exception  to  this  rule  upon  tlie  general  ground  that  slavery  is 
immoral  or  unjust.  Every  American  citizen  i"^  hound  by  the  Constitution 
of  the  United  States  to  regard  it  as  being  free  from  any  moral  taint  which 
could  affect  its  claims  to  legal  recognition  and  protection,  so  long  as  any 
State  in  the  Union  shall  uphold  it. 

(1.)  The  provisions  of  the  Federal  Constitution  for  its  protection  cannot 
otherwise  be  kept  in  candor  and  good  faith. 

(2.)  In  this  spirit,  faithful  Christians  and  even  honorable  unbelievers,  keep 
all  lawful  contracts. 

(3.)  Portia's  mode  of  keeping  promises  (Merchant  of  Venice,  act  4, 
scene  1)  is  allowable  only  in  respect  to  pacts  having  the  form  of  contracts, 
bat  which  are  of  no  binding  force  or  obligation  in  law  or  morals. 

(4.)  The  American  citizen,  who,  applying  Shakspeare's  doctrine,  carries 
in  his  bosom  a  chapel  illuminated  by  the   "higher  law,"  and  devoted  to 
those  infernal  deities,  Evasion  and  Circumvention,  may  be  justified  if  the 
constitutional  compact  be  void ;  but  if  it  be  valid,  he  violates  honor  and 
conscience.     It  may  be,  however,  that  his  devices  are  too  subtle  and  inge- 
nious to  be  reached  by  ordinary  legal  sanctions.  _,i- 
See  last  sentence  In  Re  Kirk,  1  Parker's  Cr.  Cases,  95.  -    - 
Commonwealth  c«  Fitzgerald,  7  Law  Rep.  379.                      "4^ 
Sim's  Case— 7  Cushing,  298. 
1  R.  S.  p.  657,  §§  1,  16. 

TniED  PorsT. — The  act  of  March  81st,  1817,  as  revised  in  1830,  even  with 
the  modification  of  its  effect,  wrought  by  the  repeal  of  its  exceptions  in  1841. 
rightly  understood,  does  not  deny  such  right  of  passage. 

Laws  of  1817,  p.  138,  §§  9,  15,  16,  17. 

L  R.  S.  656,  §§  1  to  16. 

Laws  of  1841,  p.  227,  §  1.  '        ; 

I.  The  words  '■'■imported^  introduced^  or  'brought  ixto  this  State"  unless 
extended  by  construction  far  beyond  their  import,  do  not  apply  to  the  mere 
transitu^  of  a  slave,  in  custody  of  a  citizen  of  a  slave-holding  State  being  his 
oyner,  when  quietly  passing  through  this  State  on  lawful  ocr.asion  and  with- 
out unnecessary  delay. 

Laws  of  1817,  p.  136,  §  9 ;  Laws  of  1841,  p.  227. 
See  opinion  in  this  case,  5  Sanford's  R.  716. 

(1.)  The  repeal  by  the  act  of  1841  of  the  special  privileges  given  by  §§  3 
to  7  inclusive  of  the  act  of  1817,  in  the  view  most  adverse  to  the  slave- 
owner, merely  left  the  words  "  imported,  introduced  or  brought  into  "  to 
-be  applied  according  to  their  natural  import  without  those  sections.  So 
construed,  they  would  not  extend  to  a  mere  carrying  through  the  State. 
The  word  "into"  differs,  in  meaning  from  the  word  "wixhin"  as  used  in 
the  legislation  of  1857,  and  marks  the  characteristic  difference  between  it 
and  that  of  1817. 

(2.)  It  is  impossible  to  give  to  the  legislation  of  1817,  the  comprehensive 
effect  which  was  designed  by  the  treasonable  resolution  of  1857.  All  will 
admit  that  a  fugitive  from  slavery  in  Virginia,  found  in  Vermont,  may  be 
carried  back  through  New  York  under  an  extradition  certificate.  This 
would  seem  to  prove  that  carrying  through  the  State  was  not,  in  the  judg- 
ment of  the  legislature,  a  bringing  into  the  State  within  the  meaning  of  the 
act  of  1817. 

,      Curia  by  Story,  J.  16  Peter's  R.  624. 

_'  ;    •;       Curia  by  Shaw,  J.  18  Pick  224. 

^  FoTTBTH  PoEUT. — The  State  of  Kew  York  cannot,  without  violating  the 
oonfititution  of  the  United  States,  restrain  a  citizen  oi  a  sister  State  from 
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peaceably  passing  throngh  her  territory  with  his  slaves  or  other  property 
on  a  lawful  visit  to  a  State  where  slavery  is  allowed  by  law. 

I.  Congress  has  power  "  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States  and  with  the  Indian  tribes."  Const.  U.  S.,  Art.  1. 
§  8,  subd.  3. 

n.  This  power  is  absolutely  exclusive  in  Congress,  so  that  no  State  can 
constitutionally  enact  any  regulation  of  commerce  between  the  States, 
whether  Congress  has  exercised  the  same  power  over  the  matter  in  question 
or  left  it  free. 

Passenger  Cases,  7  How.  U.  S.  R.  572. 
Per  McLean  J.  7  How.  p.  400. 
"    Wayne  J.  and  the  Court,  7  How.  410,  411. 
"    McKinley  J.  7  How.  455. 
"    Story  J.,  City  of  N.  Y.  va.  Miln.  11  Peters,  158,  159,  156. 
#  "    Shaw  Ch.  J.  Sim's  Case,  7  Cushing  299,  317. 

(1.)  At  all  events,  the  States  have  not  reserved  the  right  to  prohibit,  and 
thas  destroy  commerce,  or  any  portion  of  it. 

(2.)  The  judgment  below,  asserts  that  a  citizen  of  Virginia,  in  possession 
of  his  slave-property,  cannot  pass  through  the  navigable  waters  of  a  non- 
slave-holding  State  on  board  of  a  coasting  steamer,  enrolled  and  licensed 
under  the  laws  of  Congress,  without  risk  of  having  his  vessel  arrested  under 
State  law,  and  his  property  torn  from  him  by  force  of  Lord  Mansfield's 
obiter  dictum  in  Somerset's  case.     2  Hagg.  107. 

.  ;   / .-  Gibbons  o.  Ogden,  9  Wheaton,  1.  ...■-■ 

i  Com.  ».  Fitzgerald,  7  Law  Rep.  381. 
I  In  re.  Kirk.  1  Parker,  Cr.  Cas.  69,  cannot  be  sustained. 
(3.)  That  proposition  cannot  be  maintained.  Each  State  is  required  to 
give  full  faith  and  credit  to  the  public  acts  of  every  other  (art.  4,  §  1);  to 
surrender  to  every  other,  fugitives  from  its  justice,  or  from  any  personal 
duty  (art.  4,  §  2,  sub.  2,  3).  No  citizen  can  be  deprived  of  his  privileges 
and  immunities,  by  the  action  of  a  State  other  than  his  own.  (lb.  §  1.) 
Commerce  between  the  States  is  placed  under  the  exclusive  control  of  Con- 
gress. Art.  1,  §  8,  subd.  3.  And  Congress  itself  is  forbidden  to  impose 
any  burden  on  the  external  trade  of  a  particular  State,  or  to  burden  or 
prefer  it  in  any  way.     (Const,  art.  1,  §  8,  subd.  2— §  9,  subd.  5.) 

(4.)  UntU  the  present  case,  it  seems  to  have  been  universally  conceded, 
and,  at  all  events,  it  is  clear  in  law,  that  a  citizen  of  any  State  in  the  Union 
may  freely  pass  throngh  an  intermediate  State  to  the  territory  of  a  third 
without  sacrificing  anv  of  his  rights. 
V     ;  Per  Shaw',  Ch.  J.  18  Pick.  224,  5. 

Per  Cur.  Willard  vs.  People,  4  Scam.  468. 
Sewell's  Slaves,  3  Am.  Juris.  406,  7. 
7  Howard's  U.  S.  R.  461. 
See  California  case. 

ni.  The  word  "  commerce  "  as  it  is  used  in  this  constitutional  grant  of 
exclusive  power  to  Congress,  Lneludes  the  transportation  of  persons  and  the 
whole  subject  of  intercourse  between  our  citizens  of  different  States,  as  well 
as  between  them  and  foreigners.   Consequently,  no  State  can,  impose  duties, 
imposts  or  burdens  of  any  kind,  much  lees  penal  forfeitures  upon  the  citi- 
zens of  other  States  for  passing  through  her  territories  with  their  property, 
nor  COD  any  State  interrupt  or  disturb  them  in  such  passage. 
'  Passenger  cases,  7  How.  U.  S.  R.  572. 
Per  McLean  J.  7  How.  p.  401,  405,  407. 
"    Wayne  J.  and  the  Court,  7  How.  412,  413,  430,  852.     . 
"        *♦       "    7  How.  p.  434,  435. 
"    Catron  J.  7  How.  450,  461. 
"    McKinley  J.  7  How.  453. 
,   "    Oner  J.  7  How.  461  to  463,  Fourth  Point,  p.  464. 
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'[Per  Baldw-ln  J.  Groves  v.  Slaughter,  15  Peters,  610,  611,  618,  615,  616,  in 

point  as  to  slaves. 
■  See  Arfrt.  of  Mr.  Clay,  l'5  Peters,  489,  Mr.  Webster,  p.  495. 
_B.  J.  Walker  contra,  appendix,  p.  48  and  onward.  :    v 

Oaria  per  Marshall  J.  Gibbons  v.  Ogden,  6  Pe^vs  Oond.  667.  •    .  ';'  \. 

TV.  This  doctrine  does  not  preclude  a  State  from  exercising  absolute 
control  over  all  trading  of  any  kind  within  her  borders ;  nor  from  any  pre- 
eantionary  regulations  for  the  preservation  of  her  citizens  or  their  property 
from  contact  with  any  person  or  thing  which  might  be  dangerous  or  inju- 
rious to  their  health,  morals  or  safety. 

(Per  McLean  J.  7  How.  402,  403,  406,  408. 
\   "    Wayne  J.  7  How.  417,  424,  426  to  428. 
(   "    Grier  J.  7  How.  467. 
'.      ;^  "    Baldwin  J.  14  Peters,  615.  r>^;-    ;; 

"    Storv  J.  16  Peters,  625.     •  '        ; 

^>-     '■■  '       6  How.  569,  570,  671.  '"■  "    ' 

Gibbons  v.  Ogden,  9  Wheat.  1 ;  5  Peters  Cond.  678.  ^ 

Frrre  Point. — The  constitutional  guaranty  to  "the  citizens  of  each 
State"  that  they  "  shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  States"  (art.  4,  §  2,  subd.  1),  affords  the  citizen  of  any 
State,  peacefully  passing  through  another,  a  right  to  immunity  from  such 
disturbance  as  the  plaintiff  suffered  from  the  order  now  under  review. 

I.  This  section  would,  lose  much  of  its  force  and  beneficial  effect  if  it 
were  construed  to  secure  to  the  non-resident  citizen  in  travelling  through  a 
State  only  such  "  rights"  as  such  State  may  allow  to  its  own  citizens.  Its 
object  was  to  exempt  him  from  State  power,  not  to  subject  him  to  it. 

(1.)  Class  legislation  is  deemed  perfectly  legitimate.  A  State  may  impose 
grievous  burdens  on  its  own  citizens  of  particular  classes,  say  those  of 
foreign  birth,  of  German  origin,  over  or  under  a  particular  age,  owning 
slave«  anywhere^  or  pursuing  a  particular  occupation,  etc  It  may  establish 
an  agrarian  law.  Perhaps  Utah  might  visit  heavy  penalties  upon  any  of 
its  male  citizens  for  breathing  its  pure  air  or  touching  its  pure  soil  without 
having  at  least  six  wives ;  an  Amazonia  may  arise  among  our  new  States, 
«1id  exhibit  such  a  rule  in  the  feminine  gender. 
'  Frost  V.  Rrisbin,  1«  Wend.  15. 

^  Brown  v.  Maryland,  6  Peters  Oond.  R.  562. 

(2.)  Under  a  construction  and  policy  of  this  kind,  the  non-slaveholdrng 
States  could  pen  up  all  slaveholders  within  their  own  Suites  as  effectually 
as  the  slave  is  himself  confined  by  the  rule  applied  in  this  case.  Thia 
power  cannot  be  conceded. 

Per  Grier  J.  7  Howard,  461  to  4«4. 

U.  This  section  is  not  to  be  thus  narrowed.  The  Ooostitution  recognizes 
the  legal  character  "citizen  of  tlie  United  States"  as  well  as  citizen  of  a 
particular  State.  Art.  1,  §  3,  sub  1.  8,  art.  2,  §  1,  sabd.  5.  The  latter  terra 
refers  only  to  domieil ;  for  every  citizen  of  a  particular  State  is  a  citizen  of 
the  United  States.  Aid  the  objt.jt  of  this  section  is  to  secure  to  the  citi- 
zen, when  within  a  State  in  whicli  he  is  not  domiciled,  the  general  privi- 
leges and  immunities  which,  in  the  very  nature  of  citizenship,  as  recognized 
and  established  by  the  Federal  Ocmstitution,  belonged  to  that  statut;  so  that 
by  no  partial  and  adverse  legislation  of  a  State  into  which  he  may  go  as 
a  stranger  or  a  sojourner  can  he  be  deprived  of  them.  It  is  a  curb  set  upon 
state  legislation  harmoniziug  with  the  provision  which  extends  the  aegis  of 
the  federal  judiciary  to  the  non-resident  citizen  in  all  controversies  between 
hina  and  the  citizens  of  the  State  in  which  he  may  be  temporarily  sojourn- 
ing.    Art.  8,  §  2. 

Per  Carti*  J.  19  Howard'ji  K.  680.  _  !^k>*.,  ^  '; 
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IIL  TIlia  section,  like  ita  brother  in  tiie  judicial  article,  applies  only  to 
the  stranger.  The  luomeut  a  citizen  of  Virginia,  ceasing  from  his  journey, 
sits  down  in  the  State  of  New  Yorli  without  the  intent  of  leaving,  or 
makes,  in  fact,  any  stay  beyond  the  reasoniible  halt  of  a  wayfarer,  he  be- 
comes a  citizen  of  New  York,  and  relinquishes  all  benefit  from  these  im- 
portant guaranties  of  the  Federal  Constitution. 

IV.  By  the  comity  of  civilized  nations,  the  stranger  is  allowed  to  pass 
through  a  friendly  territory  without  molestation.  Even  belligerents  are  al- 
lowed to  pass  their  armies  over  a  friendly  neutral  territory.  (Vattel,  Book  3, 
ch.  7,  §§  119  to  127.  See  Vattel,  Book  2,  ch.  8,  §§  108,  109,  110,  chap.  10, 
§§132,  133,  134.)  This  comity,  before  existing  between  the  States,  was 
converted  by  the  Constitution  into  an  absolute  right  of  the  citizen.  By  the 
section  quoted  the  citizen  of  each  State  is  secured  in  all  the  general  privileges 
and  immunities  of  a  citizen  of  the  United  States  whilst  temporarily  and 
necessarily  within  a  State  other  than  that  of  his  domicil.  One  of  these  is 
tcf be  free  from  all  burdens  and  taxation  whatever;  for,  upon  general  prin- 
ciples, taxation  is  only  imposed  on  residents  or  on  dealings ;  another  is  to  be 
free  from  local  class  legislation,  for  as  a  wayfarer  he  cannot  be  a  menjber 
of  any  body  of  persons  organized,  governed  or  dedned  as  a  class  under  the 
state  law.  The  words  "  privileges  and  immunities  "  are  here  used  essen- 
tially, though  perhaps  not  exclusively,  in  a  passive  sense.  The  object  is  not 
to  compel  States  to  give  strangers  the  same  "■  rights"  which  they  award  to 
their  own  citizens ;  but  to  exempt  the  stranger  from  burdens,  or  obstruc- 
tions of  any  kind.  To  stop  his  vessel  or  liis  carriage  in  transitu  and  carry 
off  his  negro— servant  recognized  as  his  pro[)erty  by  the  laws  of  his  own 
State  and  the  Federal  Constitntion — is  a  manifest  invasion  of  his  just  '"  privi- 
leges and  immmiities." 

V.  Comity,  as  understood  in  speaking  of  the  practice  of  friendly  nations 
toward  each  other,  which  has  been  denominated  international  law,  has  no 
place  in  the  relation  between  the  States  of  this  Union,  except  occasionally, 
in  particular  cases,  to  illustrate,  by  a  somewhat  remote  analogy,  the  duty 
of  a  State  toward  the  citizens  of  another  State,  or  in  giving  due  effect  to 
rights  arising  under  its  laws.  That  duty  is  imposed,  not  by  comity,  as  a 
rule  of  action,  but  by  the  Federal  Constitution. 

Bowyer's  PubKoLaw,  161,  162. 

(1.)  Comity,  like  ranncipal  law,  has  its  foundation  in  compact,  express  or 
implied.  The  social  or  international  compact  between  the  States,  as  such, 
■was  fixed  by  the  Federal  Constitution. 

Const.  U.  S.,  Art  I.,  §  10. 

(2.)  A  State  might  enact  that  all  obligations  arising  from  the  relation  of 
parent  and  child  during  the  minority  of  the  latter  are  abolished  within  this 
State,  and  any  child  hereafter  "  imported,  introduced,  or  brought  into  this 
State,"  shall  thenceforth  from  all  such  obligations  be/r«e." 

A  State  might  enact  that  the  relation  of  husband  and  wife  was  fraught 
with  mischievious  consequences,  and  in  fact  a  cover  for  gross  tyranny  and 
oppression  ;  "  that  the  said  relation  shall  no  longer  exist  within  this  State ; 
and  that  any  wife  hereafter  imported,  introduced  or  brought  into  this  Stats 
shall,  thenceforth,  from  all  obligations  of  that  condition,  be/re«." 

Young  America  might  hurrah  for  the  first  law,  and  the  class  known  as 
"  strong  minded  women  "  might  applaud  the  enactment  of  the  latter. 

On  that  occasion,  one  of  the  latter  class  upon   a  rostrum  proclaiming 
^  liberty  to  all  women  "  might  well  adopt  the  anti-slavery  speech  of  Judge 
.  Swan  in  6  Ohio  671,  giving  it  a  new  application. 

"  The  positive  prohibition  becomes  an  active,  operating,  ruling  principle, 
and  not  a  parenthesis.     It  strikes  down  i&d  destroys  ! ,'" 

What  is  there  to  protect  this  Union  from  the  ruin  and  desolation  of  such 

^laws  except  the  guaranties  of  tlie  Federal  Constitution  now  relied  upon  ? 

Unless  they  are  enforced,  in  the  form  and  to  the  extent  which  we  demand, 

the  unbridled  sovereignty  of  our  smallest  State,  so  long  as  our  present  Union 
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lasts,  wiirhold  in  its  hand  the  powfer  of  diasolviig  our  whole  social  system. 
Evil  passions  or  some  new  fankticism  might  at  any  moment  set  that  power 
in  motion.  .     '  ■  5     "'  • 

'Sixth  Point. — ^The  general  doctrines  of  the  court  in  Dred  Scott's  case 
must  be  maintained,  their  alleged  novelty  notwithstanding. 

I.  That  admiralty  jurisdiction  could  exist  without  either  tides  or  salt 
was  an  idea  too  novel  even  for  the  great  mind  of  Chief  Justice  Marshall; 
but,  at  last,  judicial  wisdom,  sharpened  and  impelled  by  strong  necessity 
cast  aside  these  immaterial  incidents  and,  looking  to  the  substance  of  the 
thing,  found  in  the  constitution  a  government  for  our  great  rivers  and  inland 
seas. 

Genessee  Chief  e«.  Fitzhngh,  12  Howard's  U.  S.  R.  443. 

See  Judge  Daniel's  Dissent,  p.  464.  -:>' 

n.  Whilst,  in  actual  administration,  some  words  used  in  our  great  politi- 
cal charters  must  thus  be  taken  to  comprehend  more  than  was  in  the  con- 
templation or  intent  of  their  framers,  others,  if  we  would  preserve  the 
Republic,  must  be  carefully  limited  to  the  sphere  covered  by  their  mental 
vision  at  the  time. 

(1.)  If  Utah  should  make  its  peculiar  institution  a  religious  duty,  as 
Thugs  regard  murder,  and  should  conduct  its  rites  with  all  the  decency  and 
external  purity  of  patriarchal  times,  Congress,  within  its  sphere,  and  the 
several  States,  within  theirs,  might  still  legislate  against  it  to  any  extent 
without  violating  constitutional  restraints.  Our  Republic  was  founded  by 
a  civilization,  with  the  existence  of  which  this  practice  is  incompatible. 
Self  preservation,  if  not  a  law  of  nature,  is  an  invariable  practice  among 
men.  If  a  State  should  fall  into  Thugism,  and  respect  the  assjissiuation  of 
travellers  as  a  religious  ceremony,  could  not  Congress  and  the  federal 
judiciary,  or  the  national  executive  by  its  military  force,  repress  the 
practice  ? 

Edinb.  Rev.  for  July  1858,  p.  120. 

(2.)  The  "  men"  who  made  the  Declaration  of  Independence  in  1776 ;  the 
*'  free  inhabitants"  spoken  of  in  the  articles  of  confederation  (Art.  4)  in 
^ov.  1777,  and  the  "  inhabitants"  and  "  male  inhabitants"  mentioned  in  the 
State  Constitutions  of  that  day  (19  How,  574),  did  not  include  all  to  whom 
these  terms  were  lexicographically  ai>plicable.  Indians  living  in  tljeir 
tribes  were  not  included  (20  John's  710,  734.  19  How.  404.)  The  negroes 
were  not  included  (19  How.  407.  See  Curtis  J.  Contra.  19  How.  682.) 
When  at  the  close  of  our  revolutionary  struggle  the  same  great  family  of 
States  sat  down  to  frame  the  laws  for  a  more  perfect  and  a  perpetual  union, 
the  "  citizens"  whom  they  recognized  as  the  supreme  original  source  of  all 
political  power  were  the  same  class  who  acted  together  at  the  outset.  If, 
in  such  rare  instances,  and  to  such  limited  extent  as  to  escape  notice  (18 
Pick.  209)  negroes  had  been  permitted  in  particular  places,  by  an  over- 
strained liberality  in  the  interpretation  of  laws,  or  by  ignorance  of  them,  to 
glide  noiselessly  into  a  partial  exercise  of  political  power,  an  inference  fatal 
to  the  Republic  should  not  thence  be  drawn.     De  minimis  non  curat  lex. 

(3.)  The  negro  was  forever  excluded  from  social  union  by  an  indubitable 
law  of  nature  ;  what  foUy  it  would  have  been  to  endow  him  with  political 
equality.  Indeed,  it  was  impossible.  It  never  has  been  done  :  it  cannot  be 
done. 

(4.)  Whenever  the  judiciary  of  the  Union  shaU  declare  in  respect  to  the 
emancipated  negroes  of  the  North  that  they  are  "  citizens"  of  the  State  in 
which  they  dwell,  and  therefore  under  the  Constitution  (Art.  4,  §  2,  subd. 
1)  "  entitled  in  the  several  (other)  States  to  all  privileges  and  immunities  of 
citizens,"  the  law  of  nature,  to  which  negro-philism  so  frequently  appeals, 
will  irresistibly  demand  the  dissolution  of  our  Union.  We  maintain  that 
the  negro  was  not  permitted  daring  the  storm  of  battle  to  s  eal  into  a  place 
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in  the  fandamental  institutions  of  our  conntry,  where,  with  fell  power  to 
accompliflh  the  fell  purpose,  he  may  lurk  until  the  hour  when  it  shall  be  his 
pleasure  to  apply  the  torch  and  explode  our  Republic  forever. 

Seventh  Porsr. — "  It  is  highly  fit  that  the  court  below  should  be  cor- 
rected in  the  view  which  it  has  t^en  of  this  matter,  since  the  doctrine  laid 
down  by  it  in  this  sentence  is  inconsisteot  with  the  peace  of  this  country 
and  the  rights  of  other  States." 

Per  Lord  Stowell^  1  Dodson,  99. 
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"Wat  rr  please  thb  Cottbt  : — The  general  question  in  which  this  merely 
private  controversy  took  its  rise,  and  now  finds  its  whole  aliment,  has 
attracted  attention  throughout  the  length  and  breadth  of  these  States,  and 
indeed  in  every  portion  of  the  civilized  world.  Whatever  may  be  thought 
of  the  interest  which  had  attached  to  that  question  prior  to  the  year  1852, 
when  this  suit  had  its  inception,  events  have  since  occurred  which  impart 
to  it  at  this  day  a  degree  of  interest  and  importance  that  cannot  be  over 
estimated.  Indeed,  though  merely  presenting  itself  as  a  private  suit,  this 
controversy  is  of  as  high  interest  as  any  that  has  ever  been  discussed  before 
any  tribunal,  legislative  or  judicial  in  our  country,  perhaps  in  the  world.  In 
moral  and  oflBcial  dignity  this  tribunal  is  well  chosen  for  its  reception  and 
adjudication.  We  are  before  the  Supreme  Judicial  Court  of  that  State 
which  in  point  of  material  prosperity,  is  the  foremost  member  of  this 
Union ;  which  in  point  of  intelligence,  may  rank  equal  with  any ;  and  which 
in  point  of  patriotism  stands  behind  none.  I  speak  of  the  State,  in  her 
simple  majesty,  as  a  moral  being,  and  in  reference  to  the  true  sentiment  of 
her  citizens.  If  without  obstruction  from  the  devices  of  politicians,  we 
could  look  directly  into  the  hearts  of  our  people  and  see  their  true  motives 
of  action,  I  firmly  believe  that  our  State  would  stand  equal  with  any  other 
in  honorable  regard  for  her  obligations  to  her  sister  States,  and  in  honest 
devotion  to  the  well-being  of  the  whole  republic. 

It  may  be,  however,  that  either  through  inattf^ntion,  want  of  due  reflec- 
tion or  the  excitements  of  party  strife,  this  subject  has  not  yet  attained  that 
measure  of  importance  in  the  jndgment  of  our  people,  which  it  must  attain 
before  it  can  be  properly  investigated  and  thorou^y  understood.  If  the 
general  mind  of  JTew  York,  as  represented  in  this  her  highest  tribunal,  is 
not  yet  awake,  error  may  intervene  even  here.  But  whenever  the  import- 
umce  of  this  great  question  shall  have  become  sufficiently  appreciated  to 
secure  a  full  attention  to  the  principles  which  should  govern  inquiry,  and  to 
the  consequences  which  are  involved,  it  will  be  justly  and  wisely  determined. 
If  our  republic  is  to  endure,  that  time  c^mot  be  far  distant  Nothing  but 
this  question  has  ever  seriously  menaced  its  existence,  or  threatened  to 
defeat  that  which  the  enemies  of  mankind  call  an  experiment ;  but  which 
the  virtuous  and  the  hopeful,  ontil  absolately  vanquished,  will  ever  regard 
as  a  triumphant  success. 

I  am  quite  conscious,  may  it  please  your  Honors,  that  I  am  addressing  a 
judicial  tribunal,  and  that  very  many  things  might  be  properly  said  in  rela- 
tion to  this  great  subject  in  other  places,  which  may  seem  not  to  have  a 
place,  and  scarcely  to  be  professionally  proper  or  admissible  here.  Anxious 
at  all  times  to  obey  the  laws  of  my  country,  from  the  Oonstitution  of  the 
United  States,  which  is  our  supreme  law,  down  to  the  least  important  rule 
of  the  Court,  not  only  in  matter  but  in  maimer,  I  wiU,  as  far  as  practicable, 
forbear  from  urging  any  consideration,  or  presenting  any  argument  that 
'might  fit  another  place,  and  be  thought  unbecoming  here. 

1  shall  endeavor  to  abstain  from  any  remark  which  might  be  thought  to 
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a«tiate  from  the  cqoI,  calm,  deliberate  method  which  the  practice  requires 

{to  be  observed  both  by  counsel  and  by  ;he  bench,  in  the  prosecution  of 
Mdloial  Inquiries.  I  say  this  much,  to  the  end  that  what  shall  appear  tamo 
t\  toy  course  of  argument,  may  not  be  thought  to  indicate,  on  my  own  part, 
nf  on  the  part  of  those  whom  I  represent,  a  want  of  proper  feeling  in  respect 
lt»  this  ffreat  question,  and  in  respect  to  the  mighty  interests  involved. 

The  immediate  circumstances  which  gave  rise  to  this  case  are  few  and 
Winplo.     They  can  be  narrated  in  a  moment. 

In  the  year  1852,  a  fellow-citizen  of  ours,  a  lady  residing  in  Virginia,  had 
bccasion  to  emigrate  with  her  family  to  the  new  State  of  Texas,  then  but 
t^cently  added  to  our  Union.    In  the  State  of  Virginia  and  in  the  State  of 
;     T0XU8,  many  citizens  living  in  comparative  wealth,  possess  little  property 
*toopt  what  consists  in  their  right  to  the  service  of  their  negro  slaves.    The 
iftdy  in  question,  Mrs.  Juliet  Lemmon,  the  plaintiff  in  this  cause,  was  a  per- 
son tl\U8  situated.   She  had  in  her  possession,  constituting  a  material  portion 
Of  the  property  which  was  necessary  to  her  support,  and  being  at  the  same 
lime  subordinate  members  of  her  household — eight  negro  slaves.    It  became 
"«r  interest  and  that  of  her  family  to  emigrate  to  Texas.     The  institution 
«r  noirro  slavery,  be  it  remembered,  then  existed,  and  still  exists  precisely 
Ito  tho  same  degree  in  Texas  as  in  Virginia ;  in  both  States  it  was  and  is 
^vovijrnlzed  and  protected  by  law.   Mrs.  Lemmon,  with  her  family,  including 
Ihcwc  eight  slaves  or  servants,  departed  on  board  an  American  vessel,  on  her 
JoMruey  from  Norfolk,  m.  Virginia,  to  the  State  of  Texas — sailing  under  the 
V*^*'vV!tioii  of  the  American  navigation  laws  and  the  American  dag.     The 
t\«t«r«  uf  her  journey  created  a  necessity  of  touching  at  what  was  supposed 
tv>  Ive  the  hospitable  harbor  of  New  York;  and  there,  while  temporarily 
»ti^>  ing  for  transhipment,  or  for  some  purpose  not  precisely  explained  in  this 
tVvH>r»l,  but  immediately  connected  with  her  transit  from  Virginia  to  Texas, 
hor  dvuiicstic  peace  suffered  the  invasion  of  which  she  complains.     Some 
IH^rson,  whether  moved  by  benevolence  or  the  love  of  distinction,  I  know 
tVvA^ — a  |M?.rson  wearing  the  proud  name  of  Louis  Napoleon — procured  a  writ 
of  hahf it*  corpus  to  be  issued  by  the  late  Mr.  Justice  Paine,  of  the  New  York 
J'^uj^crior  Court,  and  brought  these  eight  negroes  before  that  judge,  alleging 
U»*X  iIk'v  were  restrained  of  their  liberty,  contrary  to  the  laws  of  this  State. 
j*>i.^»  the  return  of  the  writ,  the  facts  which  I  have  stated  being  shown,  the 
^u<l^  decided  that  thus  holding  these  negroes,  was  repugnant  to  the  policy 
«ttd  to  the  laws  of  New  York ;  even  though  it  was  merely  for  the  purpose 
v*^  ir^t&it  from  one  slaveholding  State  to  another.     And  it  was  asserted  in 
W  Honor's  opinion,  that  so  holding  those  negroes  was  repugnant  to  some 
Vaw  vhich  oar  courts  are  bound  to  administer,  and  which  is  known  to  jurists 
•*  U>«;  Uw  of  nature.   He  therefore  set  them  free  ;  that  is  to  say,  he  forbade 
li'i'iS  Ijivly  to  carry  her  slaves  out  of  the  State.     They  were  delivered  from 
U»«  condition  of  subjection  in  which  they  had  been  held ;  and  this  Virginia 
^Vy.  by  her  feUow-citizens  of  the  State  of  New  York,  through  the  action 
•<?<  t^<>ir  judicial  tribunals,  was  deprived  of  her  right  to  the  services  of  her 
"  *i^Tv>  &lAves.     She  at  once  denied  the  validity  of  that  judgment.     She  has 
*Mnatsuaod  that  denial  through  the  several  stages  tf  judicial  appeal  until 
^w  vl^y.  and  it  now  comes  up  before  your  Honors  for  an  adjudication  which 
■vvil^  W  final,  so  far  at  least  as  this  State  may  have  power  over  it. 

Yv>ur  Honors  will  perceive  that  the  original  contestants  in  this  case  were. 
vfc  th*  one  part  this  Virginia  lady,  travelling  through  our  State,  compelled 
^~  tw»f*ssity  to  intrust  her  person  and  her  personal  rights  to  our  hospitality, 
«»*i,  0*  the  other,  these  eight  negroes  or  their  assumed  friend  Louis  Napo- 
WcwL  He,  I  presume,  is  another  negro,  not  rendering  service  to  any  one, 
Wj  j>?iing  about  as  a  voluntary  instigator  of  litigation  in  our  metropolitan 
*^.  What  may  be  thought  of  him  is  now  of  little  moment.  What  of  right 
«••  rjT  oourtfisy  was  or  is  due  to  the  lady  whose  domestic  relations  he  dis- 
t*?Wvi  is  now  of  comparatively  alight  importance.  These  parties  are  essen- 
<Mm^  vikhdrawn  from  our  view  by  the  intervention  of  others. 


so  THB   LEMMON   SLAVE   CASE. 

Throngh  appropriate  legislative  and  executive  action,  two  sovereign  Slates 
have  placed  themselves  before  the  Courts  and  the  public,  as  the  contestants. 
On  the  one  side  stands  the  State  of  New  York,  represented  by  my  honorable 
friends — the  foremost  State,  if  not  of  the  Union,  at  least  of  all  the  North ; 
and  upon  the  other,  appears  the  State  of  Virginia  (of  which  I  am  the  hum- 
ble representative),  the  foremost  State  of  all  the  South — the  "  mother  of 
states,"  as  she  has  been  justly  called — the  parent  of  our  independence  and 
of  our  Union,  as  she  might  properly  be  called  ;  for  she  gave  birth  to  Jeffer- 
son, whose  pen  declared  our  independence,  and  to  Washington,  whose 
prowess  achieved  and  established  it.  However  humble  may  be  the  advocate 
on  one  side,  and  however  feeble  may  be  the  argument  that  he  shall  present, 
still,  looking  to  the  real  contestants  before  you,  it  must  be  admitted  that 
the  conflict  has  attained  a  dignity  that  may  justly  command  the  respect 
of  aU. 

The  lady  whose  domestic  peace  was  thus  invaded  has  invoked  the  pro- 
tection of  her  native  State ;  that  State  has  responded  to  the  call,  and 
stands  here  this  day  her  champion.  New  York  has  assumed  the  high 
office  of  vindicating  the  domiciliary  visit  of  her  intrusive  black  Napoleon. 

Having  thus  presented  the  matters  of  fact  and  the  question  of  law ; 
having  thus  introduced  to  your  Honor's  attention  the  parties,  and  spoken 
of  their  claims  to  consideration,  I  now  proceed  to  the  argument. 

It  is  familiar  to  us  all,  that  at  the  foundation  of  our  Republic  the  in- 
stitution of  negro  slavery  was  not,  by  the  several  States  of  this  Union, 
or  indeed  by  any  of  them,  regarded  with  the  measure  of  abhorrence  that 
legislators  have  subsequently  seen  fit  to  express.      Until  a  period  not  very 
remote,  there  was  not  in  this  great  State  of  New  York,  to  whose  laws 
alone  I  shall  mainly  refer  in  this  connection,  any  such  absolute  intolerance 
of  that  institution  as  has  grown  up  within  the  last  few  years.     It  is  true 
that,  impelled  no  doubt  by  sentiments  of  benevolence,  and  by  motives  praise- 
worthy in  themselves,  however  short-sighted,  many  of  our  citizens,  at  an 
early  period,  opposed  negro  slavery  as  a  pernicious  thing.     First,  it  was,  so 
to  say,  mitigated,  and  thereafter,  with  moderate  pace,  it  was,  from  time  to 
time,  diminished  in  its  extent,  until  at  length,  as  a  portion  of  our  domestic 
or  local  institutions,  it  was  wholly  abolished-     But  while  an  opinion  ad- 
verse to  its  existence  here  was  in  this  way  exhibited  by  the  citizens  of  New 
York,  still  no  absolute  intolerance  of  the  opinioDs  or  the  practice  of  our  fel- 
low-citizens in  other  States  was  manifested  by  our  legislature  or  our  courts. 
Until  a  period  so  late  as  the  year  1841,  say  only  about  ten  years  anterior  to 
the  commencement  of  this  suit,  the  obligations  of  friendship  and  of  hospi- 
tality, and  the  duty  of  mutual  toleration,  were  felt  between  ourselves  and 
our  brethren  in  the  Southern  States.     Until  that  year  it  was  not  dangerous 
for  a  Virginia  mother,  whose  babe  was  nursed  by  a  fond  and  affectionate 
negro  woman — born  in  the  family,  bred  up  under  its  protection,  cherished 
"and  cared  fof  by  all  its  members  with  kindness  and  affection — to  come  into 
our  State  and  visit  her  kindred  residing  therein.  Until  that  year,  a  Virginia 
mother  thus  circumstanced  might,  in  the  summer  season,  withdraw  from 
the  ardent  sun  of  her  native  clime,  and  visit  in  safety  the  cool  retreats  with 
which  this  great  State  is  so  highly  blessed.   She  could  enjoy  our  hospitality, 
cultivate  kind  relations  with  our  people,  retain  the  service  of  her  attached 
and  faithfhl  servants,  and  at  the  season's  close  she  could  return  with  her 
babe  still  in  the  same  arms  and  protected  by  the  same  fond  care  which 
had  been  usually  enjoyed. 

All  this  was  positively  and  absolutely  allowed  and  expressly  secured  by 
the  very  language  of  statutes  enacted  by  our  legislature.  Thus  the  wise  ar^ 
beneficent  policy  of  former  times  held  out  the  olive  branch  of  friendship  to 
our  brethren  of  the  Southern  States,  and  tendered  to  their  acceptance  the 
rites  of  hospitality.  We  invited  them  to  come  within  our  borders — to  come 
/  with  their  whole  households— to  bring  with  them  every  member  of  their 
families,  down  to  the  humblest,  and  guarantied  to  them  the  preservation 
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of  a]l  their  rights,  their  associations  and  domestic  Nelations  nnimpaired  and 
unaffected,  during  tlie  period  of  their  sojourn  with  us.  We  engaged  that 
they  might  leave  our  territory  with  unimpaired  rights  and  nudisturbed  re- 
lations. 

But  we  have  grown  wiser  or  more  foolish.     We  have  found  out  at  last 
what  in  the  halcyon  days  of  our  republic,  the  wisest  and  purest  failed  to 
see ;  we  have  found  out  that  to  tolerate  the  subjection  of  one  human  being 
to  another,  even  fur  an  hour,  is  such  a  monstrous  outrage  against  some 
principle  of  natural  justice,  and   is  such  a  direct  violation  of  EU  Will, 
whose  Will  must  preva*,  that  we  sin  deej>ly  and  inexcusably,  if  we  impose 
Buch  subjection  ourselves,  or  if  we  tolerate  in  any  other  its  exaction  even 
for  an  instant.     Our  modern  revelation  makes  it  deadly  sin  if  we  tolerate 
it,  or  if  we  fail  to  persecute  it — I  will  not  say  with  tire  and  sword — but 
if  we  fail  to  persecute  it  with  every  instrumentality  in  our  power  which 
has  the  form  of  law.     And  under  the  high  enlightenment  of  this  new  reve- 
lation, the  legislature  of  the  great  State  of  New  York,  in  the  year  1841, 
enacted  the  statute  which  is  now  arraigned  before  this  tribunal  as  a  void 
thing,  if  it  has  the  meaning  and  intent  claimed  for  it  in  the  judgment  now 
under  review.     By  this  statute,  passed  in  1841,  only  nineteen  years  ago,  it 
was  enacted,  and  is  the  law  of  this  State — so  far  as  an  act  of  the  legis- 
ture  can  make  law— tliat  no  person  "  imported,   introduced,    or  brought 
INTO  this  State,"  shall  be  held  in  slavery.     And  thus  the  inflated  language 
of  orators,  speaking  at  other  times,  in  other  places,  and  in  actual  practical 
reference  to  other  things,  than  our  negro  slavery,  and  speaking  most  falsely, 
indeed,  even  as  it  respects  the  very  things  to  which  they  did  refer,  has  be- 
come realized  within  this  State,  so  far  as  an  act  of  our  legislature  can 

effect  it. 

What  is  the  operation  claimed  for  this  statute  ?  The  moment  an  African- 
negro  comes  within  the  State  of  New  York,  he  is  elevated  to  the  rank  of  a 
freeman;  almost  elevated  to  political  equality — entirely  so,  indeed,  if  he 
have  but  a  little  speck  of  real  property.  He  is  elevated  to  political  equality 
with  the  most  favored  of  the  Anglo-Saxon  race  ;  and  but  for  a  vulgar,  but 
inveterate  prejudice,  he  would  also  be  elevated  to  social  equality.  That, 
however,  is  a  thing  not  within  the  power  of  legislative  enactment.  The 
decision  of  that  question  must  be  sought,  not  in  an  appeal  to  this  Court, 
bjfit  in  an  appeal  to  the  taste  of  those  who  so  loudly  advocate  the  black 
man's  political  equality ;  and,  it  is  quite  clear,  that  by  them  such  social 
equality  would  not  only  be  pronounced  unconstitutional,  but  would  be 
negatived  instantly  and  without  form  or  trial,  and  justly  so,  for  it  is  con- 
trary to  an  invincible  law  of  our  nature. 

Under  the  statute  to  which  I  have  referred,  it  was  decided  in  this  ca^e, 
that  the  owner  (l  must  use  the  common  phrase,  though  perhaps  it  is  wholly 
inapplicable :  it  is  convenient,  is  not  liable  to  be  misunderstood  and  avoids 
circumlocution),  it  was  decided  that  the  owner  of  a  Virginia  slave  has  not 
the  right  of  passage  through  our  territory  accompanied  by  his  servant, 
or  carrying  with  him  that  portion  of  his  property,  even  when  the  direst 
necessity  forces  him  within  our  limits,  and  his  intention  is  to  quit  them  as 
soon  as  the  pressure  of  that  necessity  shall  have  ceased.  In  a  word,  all  the 
obligations  of  hospitality  are  by  its  terms,  broken  down,  and  the  Virginia 
owner,  in  respect  to  his  servant,  is  denounced  as  a  sort  of  outlaw  from  the 
rites  of  hospitality  as  rt  respects  his  interest  in  the  services  of  his  slave. 
Whether  he  comes  in  his  ship,  or  comes  in  his  carriage — if  he  bring  with 
bim  his  servant,  and  can  be  brought  within  the  reach  of  our  officers — his 
servant  will  be  torn  from  him,  and  he  will  be  sent  forth  stripped  of  his 
property. 

That  is  the  statute  the  validity  of  which  is  intended  to  be  drawn  in 
question  by  the  appeal  now  before  this  court ;  unless  indeed,  this  learned 
court  should  hold  that  the  statute  does  not  admit  of  such  a  construction, 
that  it  does  not  apply  to  a  person  in  tra/iisitu  and  only  applies  to  those  per- 
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sons  who  may  bring  their  slaves  into  the  State,  with  the  intention  of  re- 
maining. Such  an  interpretation  would  compel  a  reversal  of  the  judgment 
below  and  a  restoration  of  these  slaves  to  Mrs.  Lemmon.  It  may,  however, 
be  hardly  a  fit  thing  for  this  court,  at  this  time,  to  consider  whether  or  not 
the  act  admits  of  that  limitation,  because,  as  the  main  question  was  passed 
upon  in  the  court  below,  and  is  now  here,  the  main  question  might  as  well 
be  met.  This  is  very  apparent.  By  a  certain  resolution  of  the  legisla- 
ture of  this  State,  adopted  in  the  year  1857,  to  which  we  have  referred  upon 
the  points,  there  can  be  no  doubt  that  at  this  moment,  taking  the  statute- 
law  of  this  State  according  to  its  letter  and  plain,  *nanifest,  unmistakable 
intent,  it  is  now  the  law  of  this  State  that  the  right  of  mere  passage  through 
the  State,  with  slave-property,  is  wholly  abolished.  And  that  it  can  only 
be  maintained  by  a  decision  on  the  part  of  our  judiciary  or  of  some  other 
having  paramount  authority,  that  all  acts  of  the  legislature,  aiming  to  es- 
tablish such  a  law,  are  repugnant  to  a  higher  law — the  Constitution  of  the 
United  States — and  consequently  void. 

.  Nevertheless,  this  Court  may  conceive  itself  hound  to  confine  its  judgment 
within  the  narrowest  limits  of  judicial  duty,  and  simply  to  construe  the 
single  statute  under  which  this  case  arose,  and  to  apply  that  statute  to  the 
case,  leaving  the  principal  question  to  be  determined  at  some  future  time. 
And,  consequently,  I  will  address  myself  to  this  question  in  its  maet 
restricted  form  as  it  arises  under  the  act  of  1841.  In  the  first  place,  then, 
I  maintain  that  that  statute  does  not  apply  to  the  case  of  a  southern  owner, 
in  transitu^  or  temporarily  sojourning  here,  but  only  to  the  inhabitants  of 
our  State  or  persons  dwelling  within  it. 

Bnt  I  shall  also  insist  that  if,  in  its  proper  construction,  the  act  does  apply 
to  the  stranger  within  our  gates,  it  is  repugnant  to  the  Constitution  of  the 
United  States,  and  void. 

The  words  of  the  statute  are,  that  no  person  "  imported,  introduced  or 
brought  INTO  this  State  "  shall  be  held  in  slavery.  The  first  question  here 
is — what  mean  these  words,  "■  imported,  introduced,  or  brought  into  this 
State?"  I  maintain  that  they  mean,  and  must  be  construed  to  import  s 
bringing  within  the  State,  in  the  ordinary,  natural  simple  sense  of  these 
words.  They  mean  a  bringing  within  the  State,  to  be  a  part  of  our  popu- 
lation, or  of  our  property  :  the  words  do  not  apply  to  the  mere  act  of  cross- 
ing our  boundary-line. 

The  limited  construction  which  I  thus  claim  for  these  words  in  this  act, 
is  objected  to  on  certain  grounds,  which,  in  view  of  undisputed  rules  and 
principles  for  the  construction  of  statutes,  open  the  whole  question,  if  not  in 
its  most  enlarged  sense,  certainly  in  the  most  enlarged  sense  in  which  any 
question  can  well  be  discussed  or  considered  in  a  court  of  justice,  for  we 
know  that  the  functions  of  the  judiciary  are  in  certain  respects  much  nar- 
rower than  those  of  the  other  departments  of  the  government,  although  in 
other  respects,  they  are  far  more  elevated  and  extensive. 

The  principles  of  construction  which  are  invoked  for  the  purpose  of  giving 
an  enlarged,  and,  as  it  will  be  called,  a  liberal  efiect  to  these  words — making 
them  operate  as  a  positive  inhibition  against  carrying  any  slave  inside  of  oar 
boundary  line,  without  thereby  working  his  complete  emancipation — are 
substantially  these ;  It  is  asserted  that  the  judicial  construction  of  a  statute 
must  always  be  that  which  conforms  to  an  enlightened  sense  of  justice — 
which  conforms  to  public  policy ;  and  that  in  proportion  to  the  magnitude 
of  the  question  in  reference  to  which  the  act  is  passed  and  the  meritorious 
character  of  the  policy  it  is  designed  to  advance,  the  act  is  to  be  liberally 
largely  and  beneficially  expounded,  for  the  attainment  of  the  end  in  view. 

I  will  not  impugn  these  principles  of  construction.     This  mode  of  treat- 
ing statutes,  ta  certainly  right  and  proper.     But  In  the  next  stop  of  their 
argument  1  must  take  issue  with  the  learned  gentlemen.     Having  laid  down 
the  principles  of  construction  just  stated  and  which,  as  before  said,  I  do 
^  not  dispute,  they  will  call  your  attention  to  the  atatu*^  or  condition  of 
-Ik 
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negro-slavery  ;  and  they  will  *f\\  you  that  it  is  a  monstrous  ontrage  against 
natnral  justice;  that  all  goodlftd  honest  men  are  boun4  by  the  obligation^ 
of  conscience  to  employ  every  means  allowed  by  law  for  eifectiug  its  early 
extinction.  They  will  assert  that  this  being  plain,  manifest,  nndeuiable, 
yon  are  called  upon  to  read  and  expound  this  statute  in  the  light  of  a  pro- 
found aversion  to  negro-slavery— in  the  light  of  a  profound  reverence  for 
tliat  principle  of  natnral  justice,  and  for  that  injunction  of  the  divine  law 
which,  as  tliey  say,  unite  to  condemn  the  institution.  As  a  consequence, 
it  will  be  claimed  t^hat  you  are  not  to  limit  in  any  way  the  words  employed 
in  this  act  hut  to  extend  them  to  every  case  that  comes  within  any  possible 
interpretation  of  them,  or  that  comes  within  the  reach  of  your  judicial 
power.  And  upon  this  last  proposition  it  is  that  my  clients  take  issue,  and 
I  take  issue  with  my  learned  friends  and  with  their  client,  powerful  as  that 
client  is. 

Our  first  proposition  is  as  stated  in  our  First  point :  Except  so  far  as  the 
legislature  may  constitutionally  prohibit  negro-slavery  within  the  borders  of 
this  State,  and  has  in  fact,  in  distinct  words,  restricted  and  forbidden  it, 
there  is  nothing  in  the  fundamental  principles  of  our  local  or  State  law  for- 
bidding the  slavery  of  African  negroes,  by  force  of  which  any  Court  can 
pronounce  it  to  be  immoral,  or  unjust,  or  contrary  to  any  known  law. 

This  is  a  great  subject.  This,  in  the  present  condition  of  affairs,  is  a 
mighty  question.  If  we  must  discuss  it  upon  authority,  upon  the  writings 
and  sayings  of  men  by  a  recapitulation  of  eminent  witnesses  who  have 
borne  their  testimony  on  either  side  of  this  great  question — a  mere  cata- 
logue of  them  would  occupy  more  time  than  is  allotted  to  any  argument  in 
this  court.  Therefore,  in  as  great  a  degree  as  may  be  practicable,  I  shall 
confine  myself  to  the  general  argument,  without  calling  attention  to  the 
mighty  weight  of  opinion  that  may  be  found  on  our  side  of  this  question ; 
and  so  far  as  I  shall  speak  of  individuals  whose  voices  have  been  heard  or 
whose  opinions  have  been  written  upon  this  subject,  and  who  might  be 
invoked  as  authorities,  I  shall  confine  myself  mainly  to  the  witnesses  upon 
the  other  side.  My  object  wiU  be  to  show,  that  whatever  merely  written 
testimony  of  human  opinion  there  may  be  upon  that  side,  it  weighs 
e.Ttremcly  little,  even  if  there  were  nothing  of  the  same  kind  on  record 
milkating  against  it.  There  wlU  not  be  fpun  J  upon  my  learned  friends'  side 
of  this  question  many  witnesses  whom  even  they  will  venture  to  vouch 
upon  this  occasion  as  entitled  to  absolute  reverence,  whose  actions  through 
life  did  not  contradict  their  words,  if  indeed  they  ever  intended  to  maintain 
or  ever  understandingly  advanced  the  proposition  that  negro-slavery  is  a  sin 
in  the  sight  of  God,  or  an  act  of  injustice  in  the  eyes  of  rational  men.  I 
suppose  that  that  proposition  was  never  understandinqly  advanced  by  any 
man  who  entertained  in  his  heart  the  sentiment  of  fidelity  to  this  Union  or 
to  the  Constitution  of  these  United  States.  I  think  it  never  was  so  advanced 
by  such  a  person.  Of  course,  in  uttering*  this  sentence  I  have  deliberately 
weighed  my  words,  and  I  must  admit  that  I  attach,  and  from  necessity, 
great  importance,  to  the  word  "understandingly."  Without  that  word  I 
might  hesitate  to  utter  the  sentence.  The  best  and  the  wisest  men  have 
expressed  opinions,  and  that  too,  after  much  deliberation,  which  were 
not  understandingly  entertained  in  the  precise  sense  which  their  words  left 
upon  the  records  seem  to  bear.  Sometimes  the  words  employed  fail  to 
express  accurately  to  our  perception,  the  intent  of  the  writer ;  and  some- 
tunes^  where  no  mistake  of  this  kind  can  be  asserted,  further  time  for 
lion,  and  further  experience  would  have  led  the  speaker  or  writer 
10  qualify,  and  perhaps  wholly  to  withdraw  the  opinion  expressed, 
'is  there  in  our  judicial  history — what  is  there  in  our  common  law, 
[called,  or  in  the  sources  of  our  law,  to  entitle  a  court  of  justice  at 
of  its  own  authority,  and  irrespective  of  obedience  to  the  man- 
positive  legislation,  to  pronounce  negro-slavery  unjust,  or  contrary 
to  the  fundamental  principles  of  our  institutions  ?     Wiiat  is  there  to  war- 
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rant  any  court  of  justice  in  this  State,  or  in  anv  State  of  the  Union,  at  this 
(laj,  to  pronounce  such  a  sentence  as  that,  preliminarily  to  an  inquiry  into 
the  import  of  the  few,  simple  words  of  plain  English  contained  in  this  sta- 
tute?    I  maintain  that  there  is  nothing  to  warrant  it. 

To  prove  this  assertion  I  would  inquire  what  are  the  bases  of  our  law  ? 
Some   persons  maintain  that  the  Holy  Scriptures — the  recorded  legislation 
of  Hebrew  theocracy,  together  with  the  New  Testament — enter  into  onr 
law,  or  at  least  are  bases  or  sources  of  it.     An  authority  about  the  most 
eminent  that  can  be  cited  on  any  proposition  asserts  the  contrary.     I  have 
no  doubt  but  my  learned  friends  will  invoke  as  a  witness  in  their  behalf  the 
illustrious  name  of  Jefferson.     "With  that  question  I  do  not  propose  to  deal. 
There  is  altogether  too  much  variety  of  opinion  upon  such  topics  to  make 
it  at  all  expedient  or  desirable  to  touch  them  in  this  connection.     T  will 
assume  that  the  Scriptures  are  a  source  of  our  law,  if  my  learned  friends 
please,  or,  at  their  option,  they  may  assume  the  opposite.     I  will  not,  for 
any  purpose  of  this  case,  deny  either  position.     If  the  Holy  Scriptures  are 
among  the  bases  of  our  law,  my  learned  friends  may  prove,  if  they  can — 
and  without  an   observation  on  my  part  I  shall  leave  your  Honors  to  jndg© 
of  their  evidence — that  in,  what  is  called  with  reverence  and  propriety, 
the  Word  of  God,  there  is  to  be  found  one  single  sentence  by  force  of  which 
we  would  be  obliged  to  admit  that  our  brethren  and  fellow-citizens,  the 
slavolioldera  of  the  South,  live  all  their  days  in  positive  violation  of  God's 
law.     They  may  prove  by  Holy  Writ,  if  they  can,  that,  to  the  end  of  his 
long  and  glorious  life,  the  founder  of  our  Republic,  the  hero  whom  we  all 
lionor,  lived  in  the  same  violation. 

I  pa-'s  from  that  topic.     Eitlier  position  may  be  assumed,  as  my  friends 
think  fit.     My  argument  will  remain  unaffected  whether  they  introduce  the 
Scriptures  as  authority  on  this  question  or  leave  them  out.     Probably  the 
latter  would  be  the  wiser  course  for  them.     If  you  turn  away  from  the 
Holy  Scri[)tures  and  take  for  your  guides  the  lawless  advocates  of  unlimited 
license  and  unregulated  liberty  who  converted  revolutionary  France  into  a 
land  of  graves  and  prisons,  authority  enough  can  be  found  in  favor  of  human 
liberty  in  its  most  unqualified,  unlimited  and  baleful  form.     Those  who  in- 
stalled in  the  place  of  Jehovah  the  Goddess  of  Reason,  and  erected  temples 
for  her  worship;  those  who  worshipped  liberty  in  the  bloody  sacrifices  of 
the  guillotine,  and  executed  justice  with  the  sudden  informality  of  the  lan- 
tern, were  too  pure,  too  conscientious,  too  scrupulously  just,  I  admit,  to 
allow  personal  restraint,  however  useful  to  the  subject  or  to  society.    If  yoa 
would  take  to  your  bosoms  the  wild  enthusiasm  of  these  men  for  what  they 
called  human  liberty — the  liberty  of  trampling  upon  law,  upon  social  order, 
upon  all  sacr.ed  things — and  install  as  divinities  to  be  worshipped,  the  self- 
i-diness,  pride  and  arrogance  of  the  human  heart,  you  will  probably  find  it 
quite  easy  to  establish  that  the  most  monstrous  injustice  Is  perpetrated  by  ^ 
holding  any  human  being  in  any  kind  of  subjection,  even  for  an  honr.     In 
the  light  of  their  morality  it  may  seem  that  of  all  restraints  upon  liberty, 
the  least  tolerable  is  that  which  flows  from  the  first  union  ever  formed — 
that  union  over  which  God  himself  presided — the  nuptials  of  Eden. 
The  teachings  of  these  insane  zealots  do  not  form  sources  of  our  law. 
I  pass  from  the  question  whether  the  Judaical  dispensation,  the  Christian 
religion,  or  these  together,  as  the  one  may  bear  upon  and  modify  the  other, 
form  any  part  or  source  of  the  common  or  fundamental  and  original  law  of 
this  State.    Take  it  either  way,  the  result  must  be  the  same. 

An  allowed  source  of  our  law  is  the  usage,  or  common  law  of  the  mother-   ' 
country,  England.    That  usage,  or  common  law,  so  far  as  applicable  to  their 
condition,  was  imported  into  this  State  with  the  first  settlers. 

Let  us  look,  then,  to  the  Common  law  of  England,  which  was  thus 
imported  into  this  State.  We  are  told,  and  that  enemy  to  the  white  man's 
liberty,  the  great  Lord  Mansfield,  is  constantly  referred  to  as  having 
asserted  that  the  common  law  of  Great  Britain,  the  parent  state,  did  not 
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recognize  and  was  fandamentaUy  hostile  to  slavery.  T  speak  as  if  the 
English  settled  this  State.  That,  I  believe,  is  a  proposition  of  law  undenia- 
ble in  this  court,  whether  in  point  of  fact  it  is  true  or  not.  We  ex[)eHed  the 
Dutch  Government  on  the  strength  of  that  assertion ;  and,  therefore,  treat- 
ing England  as  the  parent-state,  we  must  assume  that  the  law  of  England 
Is  the  basis  of  our  customary  jurisprudence.  Now  so  far  from  the  fundamen- 
tal law  of  England  being  opposed  to  slavery,  white  slavery  formed  an  essen- 
tiid  and  integral  p'--A,inn  of  the  common  law,  and  that  mstitution  never  was 
abolished  by  legislation.  It  merely  ceased  ;  when,  where,  or  how,  no  man 
can  tell,  and  no  historian  will  venture  to  relate.  It  wore  out ;  it  was  a  thing 
unsuitable  under  given  circumstances,  and  it  ceased  to  exist  when  those 
circumstances  came  into  being.  It  wore  out  as  England  grew  wealthy, 
powerful  and  enlightened.  If  there  had  been  a  race  of  political  abolitionists 
in  that  country,  to  make  it  a  political  hobby — to  seek  oliice  through  excire- 
ments  concerning  it — perhaps  the  question  of  its  expediency  might  still 
agitate  the  English  mind,  and  at  the  present  hour  we  might  have  one  half  of 
that  nation  held  in  slavery  by  the  other.  But  there  were  none  such  :  and 
the  silent,  unseen,  and  now  untraceable  but  gentle  operation  of  those  causes 
which,  in  good  hands,  conduce  to  the  improvement  of  our  species,  had  the 
effect.  All  Englishmen  are  free.  That  glorious  and  beautiful  race — the 
"Angles,"  whom  Augustine,  in  the  Roman  slave-market,  prououncel 
"  Angels,  indeed,  and  worthy  to  be  the  Angels  of  Grod," — are  all  free. 
Without  one  drop  of  blood  having  been  shod  for  their  deliverance,  without 
one  single  violent  harangue  in  their  behalf,  without  a  single  act  of  violence, 
without  even  one  "  John  Brown  "  having  been  canonized  as  an  immort.-il 
for  martyrdom  in  the  cause.  It  was  a  cause  that  needed  neither  Apostles  nor 
Martyrs.  The  peaceful  members  of  a  civil  society  who  merit  equality,  need 
no  such  aids ;  they  need  only  to  be  saved  from  the  hostile  induences  of 
self-constituted  championship. 

I  am  aware  that  this  argument  will  be  used  upon  tha  other  side,  to 
a  certain  extent — not  to  excuse  or  palliate  political  agitation,  but  to  show 
that  slavery  is  a  bad  thing.  I  admit  that  the  slavery  of  equals  by  their 
equals  is  repugnant  to  an  enlightened  sense  of  what  is  proper  and  beneficial. 
1  fully  admit  that;  for  I  do  not  choose  to  be  misunderstood  in  any  part  of 
tUis  argument.  It  is  clear,  then,  that  slavery  was  not  inconsisteut  with  or 
repugnant  to  the  common  law  of  England,  and  it  might  very  well  have  been 
i.'u;;orted  to  this  State.  But  I  admit  that  it  was  not  imported.  It  had  been  pretty 
much,  if  not  wholly,  worn  out  at  the  time  this  State  was  settled ;  and  it  was 
altogether  unsuited  to  the  condition  of  our  country.  It  was  never  carried  hither 
by  the  English  emigrants;  it  was  never  introduced  or  used.  Still  it  is  mani- 
fest that  there  is  no  principle  in  the  English  common  law,  which  inhibits 
slavery,  as  immoral,  or  unjust,  as  repugnant  to  natural  right  or  to  divine 
law.  No  such  prohibition  existed  in  the  common  law  of  England  before  the 
settlement  of  this  colony,  or  was  brought  hither  by  the  first  settlers.  They 
did  not  indeed'bring  with  them  English  slavery,  but  they  brought  hither  no 
positive  enactments  or  customary  law  forbidding  it ;  nor  did  they  import 
any  legal  principle  conflicting  with  it.  Thus  the  judicial  history  of  this  colony 
begins.  The  colonists  had  no  law  for  the  establishment,  creation,  or  per- 
petuation of  slavery;  but  neither  had  they  any  law  nor  any  legal  principle 
which  was  in  any  respect  hostile  to  it. 

We  next  find  that  in  the  very  inception  of  their  jurispraJeaoe,  the  colo- 
nists created  this  condition  or  status  of  domestic  slavery  for  the  inferior 
races  just  as  they  introduced  the  apprentice  system  for  the  whites. 

In  the  earliest  stages  of  our  existence  as  a  people  of  which  any  traces  can 
be  found  in  history  or  tradition,  negro  slavery  was  recognized  as  just  and 
lawfal  in  this  colony.  Negroes  were  held  in  bondage  without  a  doubt  or  a 
scruple  as  to  its  justice  or  morality.  Another  race,  indeed,  were  also  held 
in  bondage.  That  fact  presents  ratiher  an  uapleasaut  picture — -one  I  ato  (ro9 
to  say  which  I  do  not  contemplate  with  pleasure,  and  which  ageaurocu  •eu-  .» 
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timent  miarlit  well  lead  us  to  wish  never  had  been  exhibited.  The  original 
lords  of  the  soil  were  thoa!?ht  not  too  elevated  to  become  bondmen,  and  they 
too  were  held  in  slavery.  They  were  unfit  for  regular  labor ;  and  I  must  admit 
that  tiiu  attempt  to  force  the  habit  upon  them  wa-;  a  very  useless  and  a  very 
cruel  attempt;  but  still  neither  this  court  nor  any  ot'uer  judicial  tribunal 
h.is  aatliority  to  condemn  it  as  unjust  or  immoril.  Time  and  experience 
demonstrated  its  impracticability  ;  it  is  a  thing  of  the  past. 

It  will  ha  seen,  therefore,  that  in  its  origin,  our  law  did  not  receive  from 
any  quarter  aa  one  of  its  elements,  any  principle  repugnant  to  slavery,  as  a 
civU  institution.  We  received  none  from  divine  authority;  we  imported 
from  England  no  prohibition  of  slavery,  and  the  ra')raent  we  began  to  make 
laws  and  to  lay  the  foundation  of  our  social  order,  we  established  for  oar- 
selves  Jis  a  useful  civil  institution  the  status  of  negro  slavery. 

And  now  I  ask  what  is  there  of  legal  authority  from  which  to  d  aw  the 
general  conclusion,  as   a  preliminary  to  my  friend  V  construction  of  this 
slj^tute,  that  negro  slavery  is  unjust?     They  have  mleod  some  very  high 
sounding  names  upon  their  points.     They  have  Lord  Manstield's  celebrated 
opinion  in  the  case  of  Somerset,  reported  in  the  State  Trials,  and  in  other 
places.     But  to  that  opinion  very  little  respect  is  due.     The  case  was  argued 
by  Mr.  Hargrave,  one  of  the  most  learned  and  astute  lawyers  that  Great 
Britain  has  ever  produced.     He  was  on  the  side  of  liberty,  as  it  is  called";      • 
and  a  more  amusing  or  entertaining  study  cannot  be  placed  before  the  eyes 
of  any  fair  and  reasonable  man  than  that  argument.     Its  reasoning  and  its 
conclusion  were  adopted  by  Lord  Mansdeld  in  language  more  flowing  and 
elegant  indeed,  but  not  by  any  meaus  so  instructive.     Lord  Holt  and  itr. 
Justice  Powell  were  Mr.  Hargrave's  high  authorities  for  the  proposition  on 
which  all  his  reasoning  w.is  based.     It  was  that  whibt  the  common  law  of 
England  recognized  white  English  slaves  or  villeins,  and  the  right  of  pro- 
perty in  ttiem,  yet  it  "  took  no  notice  of  a  negro."     These  judges  held  that 
tiie  common  law  of  England  had  no  condition  either  of  citizenship — (I  use 
that  term  as  best  conveying  the  meaning)  either  of  citizenship,  denizenship^  or 
bonda,.;e  f  jr  him.     Wnat  the  common  law  of  England  had  not  declared, 
cjuld  not  be  created  by  private  authority  or  introduced  by  judicial  power; 
and  it  followed  of  course,  that  it  would  require  a  positive  enactment  of  the 
legislature  to  fix  upon  a  negro  the  character  of  slave  in  England.     The  force 
of  that  argument  admitted  of  no  answer.     It  was  complete;  it  was  logical ; 
it  was  sjiind ;  it  rested  on  as  firm  a  basis  as  any  argumoat  ever  heard  in  a 
court  of  justice.     My  Lord  Mansfield,  however,   with  that  eloquence  for 
which  he  is  distinguished,  thus  turns  this  very  intelligible  little-  piece  of 
Eugl.sh  tdoiiuical  learning  into  a  high-sounding  and  misleading  dogma.    '*  The 
state  oi  slavery,"  says  he,  '•  is  of  such  a  nature  that  it  is  incapable  of  being 
introduced  on  any  reasons,  moral  or  political,  but  only  by -positive  law;"  and 
my  Lord  Mansfield  has  been  the  patron  saint  of  abolitionism  from  that  time  ( 
to  the  present.     Perhaps  he  has  been  eclipsed  at  last.     Your  Honors  will 
perceive  that  Lord  Holt  and  Mr.  Justice  Powell  were  cited  for  the  proposition, 
that  whilst  the  common  law  of  England  recognized  wliite  English  slaves,  or 
villeins,  and  the  right  of  property  in  them ;  yet  "  it  took  no  notice  of  a 
negro."     That  a  white  man  might  be  a  villein  in  England,  but  ''as  soon  as 
a  negro  came  into  England,  he  became  free."     On  the  strength  of   this    . 
amiil  argument,  after  it  had  been  aired  in  the  lofty  diction  of  Lord  Maoa- 
fio'.d,  still  higher  flights  of  fancy  were  taken.     Orators  and  essayists  then 
told  to  the  admiring  world  the  wondrous  love  of  freedom  inherent  in  the 
ctjinmon  law.     The  moment,  said  they,  one  breathes  the  air  of  England  or 
t-'Uches  its  soil  he  is  free.     A  greater  falsehood  could  not  have  been  uttered 
iu  reference  to  white  men.     iJy  that  very  common  law  they  had  been  for 
centuries  bondmen  of  that  soil,  and  had  constantly  breathed  that  air  without 
^  its  working  their  deliverance.     Tne  air  of  England  never  had  this  enfran- 
ciiising,  liberating  eli\jct,  until  it  was  breathed  through  the  nostrils  oi  a 
negro.     It  made  the  negro  free,  but  had  no  such  effect  upon  the  white  iu'i4i. 
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Any  lawyer  will  admit  that  this  doctrine  of  Lord  Mansfield  was  the  merest 
of  trnisms ;  what  is  not  known  to  the  existing  law  cannot  be  incorporated 
into  the  national  jurisprudence,  except  by  the  legislative  power.  He  decided 
no  general  principle  ;  he  merely  gave  utterance  to  one  of  the  smallest  of 
every  day  technical  commonplaces.  What  the  law  has  not  admitted  and 
recognized,  cannot  be  declared  by  the  court.  For  such  a  purpose  we  need 
the  aid  of  legislation ;  and  therefore  while  those  of  Lord  Mansfield's  own 
race  might  possibly  be  held  in  bondage  within  the  realm  of  England,  the 
negro  was  below  that  condition,  and  oould  not  be  so  far  honored  by  the  law 
of  England  as  e^ja  to  be  recognized  as  a  slave  ?  It  "  took  no  notice  of 
him.'' 

I  have  referred  your  Honors  to  as  high  an  authority  on  questions  of  law 
as  Lord  Manstield  himself,  for  a  review  of  this  magnificently  worded  opinion. 
The  great  Sir  William  Scott,  Lord  Stowell — when  giving  juJgraent  in  the 
case  of  the  Slave  Chrace — severely  criticises  it.  His  forms  of  argument  and 
expression  but  thinly  veil  the  contempt  which  he  evidently  felt  ijr  the 
opinion  in  Somerset's  case.  Lord  Mansfield  was  generally  employed  in  wuat 
may  not  unjustly  be  called  the  narrow  sphere  of  mere  municipal  law  ;  but 
the  great  mind  and  extensive  learning  of  Sir  William  Scott  were  employed 
during  his  whole  public  life  in  the  investigation  of  questions  affecting  the 
interest  of  whole  empires  and  races.  His  researches  familiarized  him  with 
the  history  of  the  past,  and  led  to  profound  contemplations  of  the  mighty 
future.  He  was  judge  of  a  court  which  dealt  with  the  law  of  nations,  and 
tiie  great  fundamental  principles  of  natural  justice.  In  a  word,  his  was  a 
luind  prepared  for  and  habituated  to  tlie  investigation  of  the  greatest  ques- 
tions which  can  occupy  the  reflections  of  a  legislator  or  a  judge.  Even  in 
tlie  knowledge  of  general  literature,  and  in  power  to  set  out  the  truth  in 
forms  the  most  beautiful  and  captivating.  Lord  Stowell  stood  not  at  all 
behind  Mansfield,  who  I  must  admit  was  a  distinguisheti  lawyer,  and  also,  as 
one  of  my  learned  friends  said  in  the  court  below,  a  poet.  Perhaps  the  latter 
fact  may  account  for  the  distinction  attained  by  his  judgment  in  the  case  of 
Somerset.  Certainly  so  much  of  it  as  was  law  had  but  little  significance, 
while  so  much  of  it  as  was  poetry  has  had  considerable  etiect;  it  has  won 
for  him  much  unmerited  applause. 

It  ftill  be  seen,  then,  that  from  the  jurisprudence  of  England,  we  can 
^HE^ve  no  argument  in  support  of  the  general  proposition  advanced  by  the 
other  side.  We  are  told,  however,  that  negro  slavery  is  contrary  to  natural 
justice.  No,  that  is  not  exactly  the  form  of  speech  generally  employed,  nor 
is  it  the  form  adopted  in  the  judgment  from  which  iM*  appeal  is  taken.  It 
is  contrary,  say  the  other  side,  to  the  law  of  nature — as  ii  there  was  some 
such  thing  as  a  law  of  nature  to  be  recognized  and  enforced  by  courts  of 

i'ustice.  The  references  in  support  of  this  conceit  are  ab-jat  as  apposite  as 
ord  Mansfield's  paraphrase  of  the  English  common  law.  We  are  referred 
to  the  ancient  civil  law,  or  rather  to  the  comparatively  modern  civil  law, 
the  compilation  framed  by  Justinian,  or  under  his  »luiinistration  A  pas- 
sage is  thence  extracted,  which  as  it  is  oommotdy  traaslat<^  seems  at  first 
blnsh  to  express  the  idea  that  slavery  is  contrary  w  so:ae  oinding  law  of 
nature.  Your  honors  will  find  on  a  careful  exaniiaadoa  tliat  such  is  not  the 
import  of  the  test.  Taking  the  whole  book  into  coasiJeration,  it  is  quite 
clear  that  the  words  contra  naturam  in  the  place  referred  to,  mean  only 
that  slavery  does  not  exist  by  nature  or  in  nature.  Tbat  important  piece  of 
knowledge  might  about  as  well  have  been  withh^^d.  er  at  Least  reserved  for 
its  proper  place  in  some  treatise  on  physiology.  Chiier  aaihurities,  equally 
high,  tell  us  (to  which  we  have  referred  in  the  poiii:;^*.  that  no  kind  of  pro- 
perty exists  in  nature,  or  by  nature ;  and  I  do  bh3C  see  any  difliculty  in 
aduiitting  that  proposition.  Property  is  altogether  i  niif.^rr  of  civil  institu- 
tion. Laws  and  governments  are  matters  of  civil  Ea-ciiat>'>n.  They  do  not 
come  by  nature.  But  tbe  same  civil  law  authority  wtiic:!  Is  cited  against  us, 
orgiiULZes  and  regulates  the  institution  of  siavtiry.  aad  prac-tically  demon- 
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strates  its  admitted  lawfulness  by  complicated  and  elaborate  provisions  for 
its  protection.  That,  too,  was  the  slavery  of  white  men  equal  in  naturjiJ 
gifts  with  those  who  held  them  in  bondage. 

There  is  no  more  to  be  found  against  domestic  slavery  in  the  Justinian 
code  than  in  the  Bible.  Botli  sanction  it,  as  1  suppose.  Certainly  tlie  tor- 
luer  does :  it  contains  the  most  positive  recognition  of  the  state  of  shivery 
and  the  most  ample  and  etfective  laws  for  its  enforcement.  These  form  the 
most  palpable  demonstration  of  its  lawfulness  and  of  course  of  its  justice  la 
contemplation  of  law. 

We  may  next  look  to  that  great  code  which  is  of  binding  force  though 
enacted  by  no  direct  legislative  authority,  the  law  of  nations — the  voluntary 
law  of  nations.      As  to  this,  suffice  it  to  say  that  the  courts  of  England, 
our  mother  country,  and  the  highest  court  of  our  own  country,  the  Supreme 
Court  of  the  United  States,  by  the  unanimous  voice  of  the  judges,  the  organ 
of   the  latter  being  John  Marshall,  one  of   the  greatest  of  lawyers,  and 
purest  of  men,  have  decided  that  holding  negroes  in  bondage,  is  not  cun- 
w-ary  to  the  law  of  nations.     Nay,  they  have  gone  further.     These  high  tri- 
bunals have  expressly  decided  that  however  particular  States  may  legislate 
against  it  and  thereby  render  it  unlawful  in  their  own  subjects  or  in  those 
bound  by  their  municipal  laws,  yet,  even  in  its  most  abhorrwl  form,  that  of 
the  slave  trade,  it  is  not  repugnant  to  the  law  of  nations.     That  very  point 
is  solemnly  decided  by  the  courts  of  the  mother  country  and  by  tlie  highest 
court  of  our  own  country.     For  this  we  refer  to  two  direct  adjudications — 
the  case  of  the  Antelope  in  10th  Wheaton"*  Reports^  and  that  of  the  slave 
Grace  before  Lord  Stowell.     Thus  it  will  be  seen  that  my  friend's  cannot 
hud  in  the  law  of  nations  any  such  principles  as  they  contend  for.     Where 
else,  then  will  they  look  for  it.     Perhaps  they  will  rely  on  what  they  c:dl 
tiie  law  of  nature  ;    and  we  will  not  pass  unnoticed  the  singular  appeal 
whicli  has  been  matle  to  that  authority.     But  we  shall  deny  the  existence  of 
auy  eleineut  in  our  practical  jurisprudence  which  has  ever  been  known  by 
taat  name  or  wliich  can  properly  be  so  designated.     Certainly  there  is  such 
a  t.'ii.ig  as  natural  justice;  and  •'  must  be  admitted  that  the  Creator  has 
gifted  every  one  of  us  with  a  sure  means  of   ascertaining  its  principles. 
i'hat  means  is  the  exercise  of  an  honest  and  enlightened  understanding.     I 
nut  only  admit  but  I  insist  that  natural  justice  thus  ascertainable  is  a  law  to 
tiie  conscience  of  every  man,   and  that,  as  such,  it  is  superior  to  all  laws 
enacted  by  human  authority.     Though  human  laws  may  make  that  unlawful 
a:id  im.noral  which  was  before  innocent,  I  must  admit,  and  1  do  in-ist,  that 
it  is  not  a  function  of  human  law  to  sanctify  or  render  just  that  which,  in 
its  own  nature,  is  immoral  and  unconscientious.      It  is  not  in  the  power  of 
any  human  law  however  enacted  or  constituted  to  make  lawful — so  that  a 
man  can  practise  it  with  honor  while  he  lives,  or  with  a  hope  for  salvatitm 
when  he  dies — that  which,  in  its  own  nature,  viewed  by  the  light  of  a  pure 
and  honest  understanding,  is  contrary  to  morality.    What  Is  contrary  to  coif 
science,  and  contrary  to  that  natural  justice  with  a  knowledge  whereof  the 
Great  Father  of  us  all  has  endowed  every  reasonable  and  intelligent  mem 
ber  of  our  species,  may  not  lawfully  be  practised,  however  sanotioned  by 
human  institutions.     I  hold  to  that  doctrine ;  and  in  that  sense  I  do  main- 
tain that  there  is  a  higher  law  and  to  that  higher  law — above  and  before  all 
human    laws — I  avow  undying  allegiance.      We  must  revere  God  before 
man ;  and  it  cannot  be  within  the  power  of  human  governments  to  make 
lawful  that  which  God  himself  has  forbidden.     And  I  do  say  farther,  that 
tlie  human  understanding,  in  its  ordinary  perfection,  can  see  into  and  detect 
injustice  and  wickedness  even  when  enshrined  in  the  nominal  sanction  of 
human  laws  and  that  every  honest  man  is  bound  to  oppose  such  laws  by  all 
tiie  means  in  his  power.     I  speak  of  the  individual  citizen  in  his  private  and 
personal  capacity  as  a  reasonable  being,  possessed  of  free  will,  respons.i.a 
here  and  hereafter  for  the  use  of  his  atculties.     I  am  not  maintaining  ui ;;;   i 
judge  presiding  over  a  court  of  justice  who  has  sworn  to   maintain  Lit<i 
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ebnstitation,  as  it  is  written  and  adopted  by  his  country,  has  a  riglit,  in  the 
exercise  of  his  judicial  power,  to  employ  this  natural  understanding  ol  jus- 
tice in  opposition  to  the  law  of  the  land  and  by  his  official  decrees  or  acts 
to  overturn  or  violate  the  law  of  the  land.  I  maintain  no  such  doctrine. 
Bnt  whenever  a  judge  finds  tliat  he  cannot  be  faithful  to  the  official  oath  he 
has  taken,  to  the  constitution  under  which  he  holds  his  office  and,  at  the 
same  time,  act  according  to  his  conscience  and  to  the  commandments  of  his 
God,  it  is  clear  that  he  should  resign  his  station.  And  this  princii)Ie 
applies  not  only  to  judges  but  to  all  public  officers  and  most  especially  to 
legislators. 

What  I  mean  as  to  the  office  of  this  higher  law  is,  that  it  does  impera- 
ti'^fly  bind  aH  men  in  their  personal  and  individual  capacities.  A  man  who 
knows  that  the  law  under  which  he  live  violates  the  first  principles  of 
natural  justice,  and  offers  a  sanction  to  that  which  is  a  deadly  sin  before 
God  and  to  the  conceptions  of  every  honest  conscience,  is  bound  to  strive 
by  all  honorable  means  to  break  down  and  defeat  that  law.  Among  these 
honorable  means  is  the  right  of  armed  resistance — the  sacred  right  of  revo- 
lution. This  principle  alone  it  is,  that  sanctions  the  employment  of  the 
sword,  the  shedding  of  blood  and  the  perpetration  of  what  in  the  particular 
instance  may  seem  harshness  and  cruelty,  for  the  attainment  of  great  bene- 
fits— to  ameliorate  the  condition  of  our  fellow-citizens  or  of  mankind  iu 
general.  This  is  the  higher  law  which  sanctified  the  revolt  of  George 
Washington  against  the  constituted  authorities  then  existing  iu  tliis  country. 
This  is  a  conception  of  the  higher  law  which  every  man  has  a  right  to  enter- 
tain. This  is  the  law  which  sanctifies  before  God  and  man  every  honest 
and  successful  revolution  that  has  ever  been  accomplished.  And  it  is  tiiis 
right  to  recognize  a  higher  law  which  enshrines  in  our  memories  with  thf 
halo  of  a  glorious  martyrdom  every  champion  of  liberty  and  justice  who 
has  perished  in  an  unsuccessful  attempt  to  obtain  those  blessings  for  his 
countrymen  or  for  any  oppressed  people.  The  laurel  wreath  of  victory 
surrounds  the  name  of  Washington.  Ill-success,  defeat,  overthrow,  and 
death,  in  an  ignominious  form,  might  have  been  his  fate.  Such  was  the 
fat-e  of  many  who,  in  this  respect,  perhaps,  were  as  pure  and  virtuous  as  he. 
We  revere  the  name  of  Emmet ;  we  revere  the  name  of  Wallace.  I  will 
not  further  traverse  history  to  recall  its  battle-fields  or  its  scaffolds  in  the 
instances  where  oppression  prevailed;  it  is  enough  to  say  that  we  revere 
the  name  of  every  virtuous  man  who  has  perished  in  unsuccessful  attempts 
to  achieve  the  independence  of  his  country.  We  revere  the  naiud  of  Kos- 
ciuszko  and  thousands  who  failed  in  efforts  like  lus,  without  attesting 
their  faith  by  the  sacrifice  of  their  lives. 

And,  therefore,  if  negro-slavery  be  a  thing  so  unjust  and  so  wicked  as  my 
friends  and  their  associates  esteem  it,  I  must  admit  that  we  cannot  consist- 
ently refuse  the  same  tribute  to  the  recent  abolition  martyr,  John  Brown. 
He  fell !  So  have  many  illustrious  champions  of  justice.  He  failed !  So 
did  Emmet,  and  so  did  Wallace.  His  means  were  inadequate  ?  80  were 
theirs  :  the  event  proved  it.  fie  struggled  indeed  for  the  liberty  of  a  dis- 
tant people,  who  were  not  his  kinsmen,  who  were  not  of  his  color,  who  had 
few  claims  upon  his  sympathy,  and  none  upon  his  affections.  That  may  be 
an  argument  against  him  with  those  who  think  that  heroism  and  virtue 
should  never  be  disinterested  ;  but  it  has  no  real  weight. 

We  have  not  been  in  the  habit  of  withholding  our  meed  of  praise  from 
Kosciuszko,  Pulaski,  De  Kalb,  or  La  Fayette,  all  of  whom  fought,  and  two 
of  whom  perished  for  us.  We  withheld  not  our  tribute  of  admiration  from 
Lafayette  when,  in  his  old  age,  he  visited  our  country.  No  one  asserted 
that  he  should  have  stayed  at  home  instead  of  coming  in  aid  of  a  remote 
and  distant  people,  and  imperilling  his  life  for  their  emancipation.  No  I  we 
received  him  as  the  people's  guest,  and  the  whole  American  nation,  from 
one  end  of  our  republic  to  the  other,  bowed  down  in  heartfelt  homage  to 
his  virtue. 
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How  can  my  Icarnod  friends,  with  their  avowed  principles,  withhold  from 
John  Brown  the  tribute  of  their  admiration,  or  from  his  deeds  the  sanction 
of  their  approval. 

It  will  be  seen,  therefore,  that  although  it  may  have  no  place  here,  and 
cannot  influence  your  Honor's  official  action,  our  argument  involves  no  de- 
nial of  the  higher  law.  That  so  called  law  can  have  no  place  in  your  official 
action,  but  as  a  guide  to  your  moral  conduct,  and  a  restraint  upon  your  in- 
dividual action,  in  my  humble  judgment,  it  is  entitled  to  a  place.  If  it  was 
unknown  to  you  and  unrecognized,  that  a  law  exists  higher  than  man's  law, 
and  beyond  man's  control,  you  would  be  unfit  for  the  high  station  of  judges. 
If  you  do  recognize  that  principle,  and,  recognizing  it,  believe  that  the  laws 
and  the  Constitution  which  you  are  officially  pledged  to  administer  are  re- 
pugnant to  it,  it  is  your  duty,  as  men,  to  relinquish  your  offices. 

I  admit  that  natural  justice,  which  is  recognized  by  all  enlightened  men, 
is  a  standard  by  which  negro  slavery  may  be  tried  by  man  in  his  private 
and  individual  capacity.  But  a  law  of  nature,  that  would  enable  a  man  to 
hold  office  under  a  Constitution  which  recognizes  slavery,  and  at  the  same 
nme  would  enable  him  to  pronounce  it  unjust,  and  officially  to  act  against 
it  and  defeat  its  operation,  cannot  be  recognized  in  any  tribunaL  The  idea 
is  paradoxical. 

In  order  to  demonstrate  this  position,  we  have  stated  in  our  points  that 
"If  there  was  any  such  thing  as  a  law  of  nature  in  the  forensic  sense  of 
the  word  laio,  it  must  be  of  absolute  and  paramount  obligation  in  all  climes, 
ages,  courts  and  places.  Inborn  with  the  moral  constitution  of  man,  it  must 
control  him  everywhere,  and  overrule  as  vicious,  corrupt  and  void,  every 
opposing  decree  or  resolution  of  courts  or  legislatures.  And  accordingly 
Blackstone,  repeating  the  idle  speech  of  others  upon  the  subject,  tells  us 
that  the  law  of  nature  is  binding  all  over  the  globe  ;  and  that  no  human 
laws  are  of  any  validity  if  contrary  to  it." 

Xow,  will  my  friends  say  that  the  language  of  Blackstone  upon  this  sub- 
ject is  anything  but  paradoxical  nonsense  ?  That  author  seems  merely  to 
have  re-written  the  dogmas  of  "  Doctor  and  Student,"  giving  no  thought 
to  the  subject,  and  merely  dressing  the  ancient  text  in  a  modern  and  elegjint 
garb.  That  old  book  has  been  constantly  cited  as  an  authority  in  our  law 
for  about  three  hundred  years.  It  tells  us  of  the  law  of  nature  that  "'  It  is 
preferred  before  the  law  of  God ;  and  it  is  written  in  the  lieart  of  every 
man,  teaching  what  is  to  be  done  and  what  is  to  be  tied  ;  and  because  it  is 
written  in  the  heart,  therefore  it  may  not  be  put  away ;  ne  it  is  never 
changeable  by  no  diversity  of  place,  ne  time;  and  therefore  against  this 
law,  prescription,  statute  nor  custom  may  not  prevail:  and,i.Lf  any  be 
brought  in  against  it,  they  be  not  prescriptions,  statutes  nor  customs,  but 
things  void  and  against  justice."  Di^jloguel,  ch.  2.  This  is  indeed  a  higher 
law.  I  believe  in  a  higher  law  as  I  have  presented  it ;  Ijut  in  the  shape  in 
which  this  old  elementary  work,  and  in  which  Blackstone,  our  leading  mod- 
ern coramentator,^  and  many  other  law  books  present  the  law  of  naturd, 
allowing  it  to  ride  down  statutes,  and  that,  too,  by  judicial  action,  it  is 
wholly  inadmissible  in  any  judicial  forum.  Blackstoue  must  have  tran- 
scribed this  doctrine  without  giving  its  soundness  a  thought ;  for  it  is  abso- 
lutely inconsistent  with  his  familiar  assertion  in  the  same  work,  that  Par- 
liament is  omnipotent. 

The  "  Doctor  and  Student,"  contains  some  observations  which  imply  a 
consciousness  that  it  was  difficult  to  administer  this  law  of  nature.  He 
says  the  judges  do  not  speak  in  that  manner,  bat  say  of  a  void  usage  that 
it  is  "  against  reason,"  and  therefore  unlawful.  This  would  seem  to  be  bet- 
ter authority  for  a  propagandist  of  infidelity  than  for  Mr.  Justice  Blackstone 
:  or  for  decision  in  this  case.  I  pronounce  a^  appeal  before  a  judicial  tribu- 
nal to  any  such  pretended  law  of  nature  as  in  the  last  degree  unsound  and 
,  irrational :  it  is  a  figment  of  the  imagination.  What  we  find  in  our  law- 
-books  about  the  law  of  nature,  is  in  mere  elementary  writings  and  is  almost 
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invariably  pat  forth  in  passing  ill-considered  remarks  and  in  a  very  crude 
and  general  way.  The  law  of  which  they  speak  has  no  practical  influence 
or  operation,  and  the  writers  who  speak  of  it  seem  usually  to  have  had  no 
definite  ideas  concerning  it.  Grotins  and  Carlysle  are  indeed  exceptions  to 
this  remark.     (See  1  Oobb's  Law  of  Slavery,  p.  10,  §  9.) 

Grotius  defines  the  law  of  nature  as,  "  the  dictate  of  reason  by  which  we 
discover  whether  an  action  be  good  or  evil  by  its  agreement  or  disagree- 
ment with  the  rational,  social  nature  of  man."  Bow  shall  we  ascertain 
what  is  the  dictate  of  reason,  but  by  referring  to  common  experience  ?  Let  us 
tlien  look  into  general  history  and  general  jurisprudence.  In  this  search 
we  shall  find  that  by  the  law  of  every  civilized  state  on  the  face  of  the 
earth  negrO-slavery  is  in  some  form,  recognized  as  lawful  in  itself. 

If  a  question  of  property  where  the  title  had  its  foundation  in  the  own- 
fc.*ship  of  a  negro-slave  should  arise  even  at  this  day,  in  the  most  fanatical 
state  of  this  Union,  the  title  would  be  unhesitatingly  recognized.  As  for 
instance,  if  a  Virginian  should  sell  his  slave  to  his  next  door  neighbor  in 
Richmond,  and  afterwards  should  bring  an  action  for  the  price  in  any 
civilized  country  on  the  face  of  the  earth,  he  would  recover.  It  could  not 
be  an  answer  to  his  action  to  say  "you  committed  an  oppressive  act,  con- 
trary to  natural  law,  to  natural  justice,  to  reason — and  you  cannot  recover 
the  stipulated  reward  for  your  misdeeds."  On  the  contrary,  there  is  no 
Stat-e  in  this  Union  in  which  the  laws  do  not  recognize  the  general  lawful- 
ness of  slavery  as  a  basis  of  legal  rights.  Yet  ex  turpe  cattsa  non  aritur  actio 
is  a  maxim  never  departed  from  and  universally  acknowledged.  If  we  look 
to  the  history  of  the  past,  we  find  slavery  was  recognized  and  has  existed 
in  all  ages,  in  all  climes  and  under  every  form  of  religion.  We  find  it 
now  capable  of  being  recognized  and  enforced  in  the  common  law  of 
England,  and  in  that  of  every  State  in  our  Union  as  a  foundation  of  title. 
Therefore  the  weight  of  authority  is  with  ns  on  the  point  that  slavery  is 
not,  in  its  own  nature,  an  unlawful  thing.  We  have  aa  authority  for  our 
position  that  it  is  not  evil  per  se,  the  voice  of  all  mankind  in  past  ages,  and 
of  all  portions  of  mankind  amongst  whom  law  is  administered  at  this  day. 

It  may  be  enacted  that  one  shall  not  hold  a  slave  in  a  particular  State ; 
but  the  general  proposition  that  slavery  is  unjust  in  such  a  sense,  that 
judicial  tribunals  are  bound  to  treat  it  as  repugnant  to  natural  law,  and  to 
deny  all  rights  of  property  growing  out  ot  it,  not  expressly  created  by  the 
locfd  law,  finds  not  a  living  advocate  entitled  to  respect,  and  not  one  single 
judicial  authority — I  mean  one  single  judicial  decision.  Some  of  the  rav- 
ings of  certain  persons  may  indeed  be  found  tending  in  that  direction  ;  but 
it  has  never  been  determined  by  the  judicial  tribunals  of  any  country  that 
any  right  otherwise  perfect,  loses  its  claim  to  protection  by  the  mere  fact 
of  its  being  founded  on  the  owners  ;ip  of  a  negro  slave.  The  proposition  that 
freedom  is  the  general  rule  and  slavery  the  local  exception,  has  no  foun- 
dation in  any  just  view  of  the  law  jts  a  science.  It  is  one  of  the  fraudulent 
catch-words  of  the  day,  contriv  ed  for  the  worst  of  purposes  and  never 
employed  by  good  men,  except  when  laboring  under  a  delusion. 

It  is  said  in  the  opinion  pronounced  below,  that  the  reason  why  the 
property  of  a  stranger  when  trav^-Uing  through  our  territory  is  recognized 
and  protect-ed,  is,  that  property  e  ;ists  by  the  law  of  nature.  I  think  I  have 
shown  that  it  does  not  exist  by  the  law  of  nature,  but  quite  the  contrary. 
The  title  to  property  always  arises  from  some  local  law — the  law  of  the 
country  in  which  the  property  is  acquired.  The  right  of  the  individual  to 
that  property,  when  outside  of  his  own  territory,  and  within  another 
civilized  state,  depends  upon  what  is  called  the  comity  of  nations.  The 
State  in  which  he  is  temporarily  abiding,  recognises  his  right  of  property 
as  an  act  of  comity  toward  the  state  of  his  domicil.  The  condition  of  a 
stranger  coming  from  another  btate  who  is  the  owner  of  a  slave  in  respect 
to  his  property  in  the  services  of  the  slave,  is  exactly  the  same  as  his  con- 
dition  would  be  if  be  were  the  owner  of  a  horse  or  the  owner  of  a  barrel  of 
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floor  under  like  circumstances.  We  ^.'nur'ht  to  respect  his  right  of  property 
in  any  of  these,  while  he  is  a  war- iatrer  and  a  stranger  in  our  territory, 
out  of  respect  to  the  laws  of  his  coaasrv  and  out  of  respect  to  the  obliga- 
tions which  we  have  assumed  toward  •r.hnjte  laws.  The  comity  of  nations 
binds  us  so  to  treat  Englishmen,  the  iVirwtitution  of  the  United  States  binds 
us  so  to  treat  our  fellow-citizens  comray  from  another  State. 

I  therefore  maintain  that  property  iu  African  negroes  is  not  an  exception  to 
any  general  rule.  Upon  rational  princfT.les  it  is  no  more  local  or  peculiar 
than  any  other  property.  And  I  have  Svhown  that  there  is  so  much  of  uni- 
versality about,  it  that  in  no  civilized  Sr-jtT^  or  country  conld  it  be  absolutely 
denied  all  legal  protection-     Let  this  sa±^i-\e  as  to  the  juridical  question. 

"We  have  maxle  a  point  touching  lius  institution,  as  to  the  abstract 
question  of  its  justice. 

[Here  Mr.  O'Conor  read  the  fourth  ^Hrision  of  his  first  point,  to  and  in- 
cluding the  letter  (/.),  in  the  second  suSaivision  of  the  same.  He  then  pro- 
ceeded as  follows :  ] 

I  We  are  told,  that  there  are  no  white  ?»*h\  in  the  land  of  the  negro.  Well, 
I  agree  to  that.  It  is  true  in  a  genenU  <H-Tise.  Neither  is  there  any  civili- 
zation. I  am  aware  we  will  be  told  th*j  there  is  a  kind  of  partial  civiliza- 
tion in  some  places ;  but,  as  a  general  p^\^fH■>sition,  it  will  be  found  that  there 
is  no  civilization.  A  very  few  words — ^ArbaxisTn,  brutal  masters,  and  bru- 
talized slaves — describe,  in  plain  terms>,  tLe  condition  of  the  whole  African 
race  in  their  native  clime. 

It  is  said,  they  have  not  had  the  same  advantages  as  the  whites.     History 
does  not  prove  any  such  fact.     I  have  :iot  in  my  humble  researches,  been 
able  to  discover  that  a  knowledge  of  th<>  arts,  or  that  any  secular  learning 
whatever  has  ever  been  taught  to  mortals  by  direct  inspiration  or  miracu- 
lous revelation.     The  men  of  past  times»  ■who  are  looked  upon  as  the  oracles 
of  Almighty  God,  who  spoke  His  word  k>  us,  even  if  we  should  include  the 
Saviour  himself,  were  not,  as  far  as  I  havt»  oiver  been  able  to  discover,  teach- 
ers of  secular  knowledge :  they  spok  of  thin^js  spiritual ;  they  addressed  them- 
selves to  the  heart  and  to  the  conscience  kU"  man  in  reference  to  his  spiritual 
nature.  Man  was  left  to  work  out  the  prv>Mom  of  human  progress  in  human 
things;  of  improvement  in  material  knowUnlge  and  material  prosperity,  by 
the  exercise  of  his  ownunderstandi.-ig.     Even  Joshua,  when  he  struck  men 
with  astonishment  by  a  miraculous  chansjxit  in  the  order  of  nature,  evinced,  in 
the  language  of  his  mandate,  a  total  ignorance  of  astronomy.    The  Saviour  did 
not  select  as  teachers  of  his  Gospel,  thi.>*e  who  were  giftedwith  worldly 
knowledge.     In  looking  back  upon  the  supjHJsed  origin  of  letters,  and  to  the 
earliest  seat  of  learning,  we  are  led  into  an  infidel  clime,  where  the  true  God 
was  not  worshipped,  and  amongst  a  people  wlio,  though  not  of  the  negro  race, 
were  their  next-door  neighbors.  Hence  it  would  seem  that  in  relation  to  mere 
worldly  knowledge  and  external  facilities  for  acquiring  it,  the  negro  race  had 
quite  as  good  an  outfit  as  the  white  race.  lu  respect  to  mere  opportunities  for 
acquiring  knowledge  of  the  arts  and  sciences,  they  were  not  stepchildren  of 
fortune.  Unless  we  shall  impute  it  to  inherent  incapacity  of  mental  structure, 
we  shall  find  it  as  difficult  to  say  why  they  have  not  become  enlightened,  as 
it  is  difficult  to  say  why  they  are  negroes,  if,  indeed,  like  ourselves,  they  are 
descended  from  the  beautiful  pair  who  once  dwelt  in  the  garden  of  Eden. 
They  have  existed,  certainly,  a  very  long  time,  and  their  progress  has  been 
very  slight.     I  do  not  know  that  they  can  be  said  to  have  made  any  pro- 
gress.    If  they  have,  certainly  it  has  been  through  the  beneficent  operation 
of  the  slave  trade,  aud  their  pupilage  under  the  system  now  established  in 
the  slaveholding  States  of  this  Union.     There,  and  there  alone,  have  negroes 
attained  to  anything  like  a  comfortable  stato  of  existence.  Through  these  in- 
strumentalites  alone  have  any  of  the  race  attained  the  blessings  of  civiliza- 
tion, the  light  of  Christianity,  and  tiie  adv.mtages  which  must  ever  follow 
as  consequences  from  these,  even  to  the  lowest  types  of  humanity.     1  say 
■~   this  without  overlooking  Hayti,  Liberia,  or  Sierra  Leoue,  and  some  iQVf  other 


MB.  O'CONOR'8    OPB^flNG    ARGUMENT.  ,  ;.  48 

reoent  experiments.  Indeed,  Africa  might  "well  be  looked  upon,  not  as  the 
true  home  of  the  negro,  bat  only  as  the  place  of  his  production.  That  con- 
tinent seems  to  have  been,  in  reference  to  the  negro,  very  much  what  the 
quarry  is  to  the  architect  or  the  sculptor — a  place  whence  to  draw  a  crude 
material,  useless  in  its  native  state,  but  susceptible,  under  wise  control,  of  be- 
ing made  useful  to  the  human  family.     [Sensation.] 

•  Admitting  the  inferiority  of  the  negro,  it  will  be  claimed  that,  neverthe- 
less, he  ought  to  be  free — that  he  has  a  natural  right  to  freedom.  I  suppose 
all  men  have  a  natural  right  to  whatever  is  attainable  by  the  fair  employ- 
ment of  their  faculties,  and  is  good  for  them.  But  it  remains  to  be  seen 
whether  the  negro  has  a  natural  right,  or  any  right,  to  political  and  social 
freedom  in  our  society,  or  indeed  anywhere ;  and  whether  he  is  not  bene- 
fited in  the  highest  practicable  degree  by  being  kept  in  subjection.  I  main- 
tain that  justice  is  a  system  of  mutual  equivalents,  that  wherever  any  benefit 
is  received  from  one  individual  by  another,  a  due  return  ought  to  be  made. 
I  say,  therefore,  that  to  the  black  man,  when  held  in  slavery,  the  white 
man,  his  master,  makes  a  due  return.  He  treats  him  precisely  as  the 
more  intelligent  must  and  should  treat  his  dependent  inferior.  Occa- 
sional violations  of  propriety  do  not  affect  this  question 

[Here  Mr.  O'Conor  read  from  subdivision  three  in  the  fourth  division  of 
his  first  point.] 

I  maintain  that  there  is  no  injustice  in  the  state  of  pupilage  to  which  the 
colored  man  is  subjected  by  this  institution.  On  the  contrary,  the  greatest 
blessings  which  his  nature  is  capable  of  enjoying  are  attainable  under  it. 
According  to  all  the  evidence  of  history,  and  according  to  all  fair  reasoning 
from  the  circumstances  to  which  I  have  referred,  these  blessings  could  not  be 
attained  without  that  system  of  pupilage.  Again,  I  maintain  that  such  a 
ba'^is  as  is  claimed  for  the  argument  on  the  other  side,  does  not  exist,  and 
of  course  it  cannot  be  proven  by  authority.  Negro  slavery  conflicts  with 
no  general  law  which  has  ever  been  recognized.  It  conflicts  with  no  law  of 
nature  which  has  any  authority  among  men ;  and  lastly  in  its  own  charac- 
teristics it  is  not  in  conflict  with  any  principles  of  natural  justice  that  are 
perceptible  to  a  sound  mind.  It  is  a  source  from  which  might  be  derived 
the  greatest  blessings  to  millions  of  the  negro  race ;  and  it  is  by  no  means 
credible  if  we  wUl  be  enlightened  by  the  history  of  the  past,  that  any  con- 
siderable number  of  the  race  could  attain  an  equal  measure  of  enjoyment 
without  it. 

This  brings  me  to  the  mere  question  as  to  the  Constitutional  validity  of 
this  particular  statute. 

[Here  Mr.  O'Conor  read  the  Fourth,  Fifth,  and  Sixth  of  the  appellants' 
printed  points.] 

In  its  own  nature  Negro  slavery  is  not  the  kind  of  institution  that  should 
alarm  the  reason  and  the  conscidence  of  this  Court ;  and,  in  this  view  of  the 
subject,  I  ask,  that  such  a  construction  be  put  upon  this  statute  as  will  not 
take  from  our  fellow  citizens  of  the  slaveholding  States,  the  privilege  of 
passing  though  our  territory.  I  maintain  that  the  State  of  New  York  can- 
not without  violating  the  Constitution  of  the  United  States,  restrain  the 
citizens  of  a  sister  State  from  peaceably  passing  though  her  territory  with 
their  slaves  or  other  property,  on  a  lawful  visit  to  a  State  where  slavery  is 
allowed  by  law.  Congress  has  power'*' to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States  and  with  the  Indian  tribes."  This 
power  is  absolutely  exclusive  in  Congress,  so  that  no  individual  State  can 
constitutionally  enact  any  regulation  of  commerce  between  the  States, 
whether  Congress  has  or  has  not  exercised  its  power  over  the  particular 
subject  in  question.  Commerce  between  the  States  includes  the  right  of 
transit  for  the  citizens  of  the  several  States  to  pass  through  the  other  States. 
This  right  is  also  included  in  another  express  provision  of  the  Coi^titution 
of  the  United  States,  to  which  we  have  also  referred  upon  the  points :  "The 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
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citizens  in  the  several  States."  This  means  of  coarse,  the  privileges  of 
citizens  of  the  United  States.  It  does  not  mean  the  privileges  of  citizens 
of  tlie  particalar  State  in  which  they  are  wayfarers,  or  of  the  State  in 
whicli  they  are  domiciled,  but  the  general  privileges  of  a  citizen  of  the  United 
States.  To  protect  these  privileges  the  Supreme  Judiciary  of  the  Union  is 
vested  with  jurisdiction  of  all  controversies  between  citizens  of  the  partica- 
lar State  in  which  the  controversy  may  arise  and  a  citizen  of  any  other 
State. 

Thas,  it  will  be  seen,  that  the  citizen  of  Virginia,  when  travelling  through 
this  State,  carries  with  him,  not  the  privileges,  to  be  sure,  of  his  citizenship 
iQ  Virginia,  but  the  general  privileges  of  a  citizen  of  the  United  States ;  and  he 
also  carries  with  him,  as  a  shield  for  the  enforcement  or  rather  for  the  pro- 
tection of  these  privileges,  the  right  of  appeal  to  the  constituted  anthorities 
of  the  United  States,  whenever  by  any  locad  rule  or  regulation  whilst  passing 
through  or  temporarily  staying  within  our  borders,  his  rights  are  impro- 
perly interfered  with.  Intercourse  is  a  part  of  commerce,  and  he  is  guar- 
antied by  the  Constitution  that  the  laws  affecting  hkn  in  relation  to  his  pos- 
I  sessions  whilst  thus  travelling  through  our  State,  must  be  laws  passed  by  the 
Congress  of  the  United  States,  and  not  the  laws  of  this  State.  We  claim  tliat 
under  these  various  provisions  of  the  Federal  Constitution  a  citizen  of  Vir- 
ginia has  an  immunity  against  the  operation  of  any  law  which  the  State  of 
New  York  can  enact,  whilst  he  is  a  stranger  and  wayfarer,  or  whilst  passing 
through  oar  territory ;  and  that  he  has  absolute  protection  for  all  his  domestic 
rights,  and  for  all  his  rights  of  property,  which,  under  the  laws  of  the 
United  States,  and  the  laws  of  his  own  State,  he  was  entitled  to,  whilst  in 
hii  own  State.     "We  claim  this,  and  neither  more  nor  less. 

That  the  States  may  pass  police  laws  to  prohibit  any  one  from  carrying 
within  their  boundaries  anything  which  may  be  dangerous  to  health  ;  and 
tliat  they  may  protect  their  own  citizens  by  refusing  to  permit  to  be  carried 
within  their  borders  any  person  or  thing  having  a  tendency  by  contact  to 
affect  or  deprave  public  morals,  is  not  to  be  denied.  That  they  have  a  right 
to  forbid  trading  within  their  limits,  as,  for  Instance,  the  buying  or  selling  of 
negroes,  of  corn,  or  of  anything  else  under  certain  circamstances,  need  not 
be  denied.  If  a  Virginian,  with  his  property  held  under  the  laws  of  Vir- 
ginia, in  passing  through  this  State,  brings  with  him  anything  which  may  be 
d:ingerou3  to  morals  or  to  health,  or  which  may  be  in  any  way  immediately 
detrimental  to  the  people,  the  right  of  self-preservation  entitles  us  to  repel 
the  mischiefl  But,  except  in  such  cases,  the  State  cannot  interfere  with 
the  traveller,  deprive  him  of  his  property  or  break  up  his  domestic  arrange- 
ments and  relations.  If  the  States  possessed  such  a  power,  there  is  no 
limit  to  which  it  might  not  be  carried.  The  act  of  passing  through  a  State, 
might  work  an  immediate  annihilation  of  the  relation  of  husband  to  wife : 
it  might  immediately  abolish  the  subjection  of  the  minor  child  to  the  parent. 
I  sapposj  if  we  should  by  ani  by  have  the  territory  of  Utah  incorpo- 
rated with  our  Union  as  a  State,  it  might  pass  some  laws  of  this  character. 

It  is  not  pretended  that  this  State  has  the  right  to  forbid  a  Virginian  from 
passing  through  our  territory.  But  does  it  not  virtually  prevent  his  passing 
through,  himself,  if  it  forbids  him  to  carry  with  him  his  social  relations.  We 
might  as  well  pass  a  law  that  he  should  go  through  naked,  as  to  strip  him 
of  the  use  of  his  property,  by  saying  that  certain  parts  of  it  shall  not  be 
brought  within  the  State.  To  strip  him  of  his  means  in  passing  through,  is 
virtually  to  make  him  pass  through  naked. 

We  were  sensible  of  these  principles  in  the  infancy  of  oar  State  legisla- 
tion, and  we  acted  upon  just  views  of  them.  We  gave  these  southern  people 
the  privilege  not  only  of  coming  into  our  State,  but  of  staying  a  reasonable 
time  in  it,  without  interfering  with  their  privileges. 

We  have  referred  your  Honors  upon  oar  f>oint3  to  decisions  of  the  Supreme 
Coart,  in  which  it  is  asserted  that  the  whole  subject  of  intcrcour.->e  comes 
witiiiu  this  power  of  Congress  to  regulate  commerce  between  tiie  Statos. 
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The  statute  of  1841,  if  it  is  rightly  construed  by  the  Court  below,  attempts 
to  regulate  commerce  so  far  as  to  prevent  the  Virginian  from  carrrying  his 
slaves  through  our  territory.  And  certainly  this  is  a  moral  force,  whicli  ope- 
rates virtually  to  deny  a  transit  to  the  masters  themselves.  If  they  cannot 
pass  across  our  territory  with  their  ordinary  comforts — with  the  mcfins  of 
subsistence,  and  surrounded  by  the  advantages  to  which  they  are  accus- 
tomed— constituting  to  them  a  large  portion  of  the  pleasures  of  existence, 
the  mere  privilege  of  personal  transit  is  of  little  value  to  them.  We  have 
certainly  hemmed  in  the  negroes ;  and  if  we  have  not  already  hemmed  iu 
their  masters,  we  may  do  bo  by  more  stringent  provisions,  in  case  this  law 
is  to  be  construed  in  the  manner  in  which  it  has  been  construed,  and  is 
held  to  be  constitutional.  The  mere  comity  of  nations  toward  each  other 
leads  to  a  very  high  respect  being  paid  to  the  rights  of  property  and  to  the 
social  condition  of  the  people  of  foreign  nations.  We  allow  them  to  pass 
through  our  territory  with  their  property,  and  with  their  rights  nnimpaired. 
This  is  merely  through  comity ;  that  is,  the  understanding  which  has  grown 
up  between  civUized  nations,  that  they  shall  thus  treat  each  other  and  thus 
accord  to  each  other  the  rites  of  hospitality.  This  comity  extends  so  far, 
that  according  to  the  ordinary  law  of  nations,  a  neutral  will  allow  annies 
to  pass  across  his  territories — even  the  armies  of  one  belligerent  marching  to 
invade  another.  This  has  been  allowed,  notwithstanding  that  it  subjects 
the  neutral  territory  to  considerable  inconvenience,  and  in  some  degree 
endangers  its  netrtrality.  Where  it  does  not  introduce  something  absolutely 
detrimental  to  peace,  comfort  or  health,  comity  enjoins  that  a  State  should 
not  interfere  at  aU  with  the  condition  of  the  stranger  passing  through  her 
territory.  This  is  by  virtue  of  a  general  practice,  which  from  long  use,  has 
become  an  understanding  or  compact. 

Now,  1  do  not  claim  that  this  thing,  called  comity  in  its  ordinary  sense, 
has  much  if  anything  to  do  with  the  relations  existing  between  these  States. 
Quite  the  contrary.  Comity  grows  out  of  a  compact  or  bargain  assumed  to 
exist.  So  far  from  these  States  having  any  right  either  expressly  or  by 
implication  to  enter  into  compacts  of  this  sort,  they  are  positively  forbidden 
to  do  so,  except  by  consent  of  Congress. 

I  apprehend  that  the  comity  which  did  exist  between  these  States  at  the 
adoption  of  the  Constitution,  when  they  were  entirely  independent,  was  incor- 
porated into  the  Constitution,  and  by  force  of  that  instrument,  put  into  a 
permanent  form.  I  do  not  mean  that  the  proper  authorities  might  not  alter 
the  Constitution  itself;  but  I  trust  that  is  a  power  never  to  be  exercised. 
Founded  by  wisdom  that  might  well  be  reverenced  as  divine,  it  is  calculated 
to  secure  to  this  nation  through  all  time  such  great  advantages,  that  I  trust 
not  only  every  word  and  syllable,  but  every  letter  may  be  ever  regarded  as 
too  sacred  to  be  altered.  It  settled  and  fixed  the  relations  between  these 
Ktates  as  they  existed  when  the  instrument  was  adopted.  New  York  can- 
not say  to  Virginia,  I  will  not  concede  to  you  the  privilege  of  transit. 
Such  an  act  would  be  an  act  of  contumacy  to  the  Constitution.  While  the 
Virginian  is  a  stranger  and  a  wayfarer,  the  Constitution  secures  to  him  as 
the  rights  of  a  citizen,  all  that  the  original  comity  gave  him  as  a  stranger, 
when  "  stranger  was  a  holy  name."  The  Judicial  Courts  of  the  United 
States  are  ready  to  enforce  all  this  at  his  demand,  if  the  State  or  any  citizen 
thereof  shall  invade.  He  cannot  lose  or  relinquish  any  part  of  these  rights, 
except  by  ceasing  to  "be  a  Virginian.  This  of  course  he  may  do,  by  settling 
amongst  us,  and  thereby  becoming  a  citizen  of  New  York. 

On  these  grounds,  1  respectfully  insist,  that  if  this  statute  is  to  be  con- 
strued iu  the  large  sense  that  is  claimed  upon  the  other  side,  it  is  positively 
repugnant  to  the  Constitution  of  the  United  States.  A  brief  recapitulation, 
and  1  shall  close. 

1  maintain,  that  at  the  time  of  the  passage  of  this  statute,  there  was 
nothing  in  the  common  law  of  our  State,  or  iu  any  prior  statute  which 
would  enable  the  judiciary  to  pronounce  any  seuteiice  of  the  kind  now 
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claimed  against  the  institution  of  negro  slavery ;  and  that  no  principles  in 
our  jurisprudence  can  justify  the  adoption  of  any  such  general  idea  by  this 
Court. 

The  act  must  be  construed  merely  according  to  the  force  and  effect  of  the 
terms  employed  in  it.  These  terms  apply  to  the  act  of  bringing  a  slave  into 
tJie  country  to  stay  therein,  not  to  the  mere  passage  of  an  owner  with  hia 
bldve  property.  But  if  that  act,  upon  a  correct  construction  of  its  lan- 
guage, does  forbid  the  Virginian  to  carry  his  slaves  through  the  State,  then 
1  maintain  that  that  act  is  a  flagrant  violation  of  our  Constitutional  com- 
pact, and  is  in  contiict  with  its  letter  and  spirit.  The  right  to  enjoy  their 
slave  property  within  their  own  territory,  by  a  necessary  consequence, 
secures  to  the  inhabitants  of  slaveholding  States  a  right  of  transit  with 
their  slave  property  through  every  State  of  the  Union,  and  any  statute  of  a 
State  which  interferes  with  that  right,  and  either  confiscates  or  enfranchises 
the  slave,  merely  because  the  master  has  taken  the  liberty  of  carrying  him 
through  such  State,  is  repugnant  to  the  Constitution,  and  is  absolutely  void. 
I|f  legislatures  in  States  not  directly  interested  in  slave  property  may  pass 
fiuch  statutes,  and  the  Courts  mast  enforce  them,  then  this  Union  cannot 
very  easily  be  preserved. 

To  test  whether  this  id  so,  let  us  imagine  a  state  of  things.  Two  great 
communities,  occupying  co-terminous  territories,  are  living  together  in 
external  amity  under  the  same  common  government  and  mutually  cooperat- 
ing in  the  administration  of  that'government.  One  of  theae  communities, 
ignorant  of  God's  law,  blind  to  the  dictates  of  common  honesty,  and  deaf  to 
the  voice  of  natural  justice,  sustains  itself  by  holding  in  tmjust  bondage  four 
millions  of  human  beings,  thus  living  in  the  daily  practice  of  criminality  the 
most  flagitious.  The  other  community  is  pure,  honorable  and  virtuous  in 
its  life  and  manners.  Its  morality  is  above  all  exception,  its  sense  of  justice 
perfect.  It  looks  upon  the  life  and  practice  of  its  sister  community  with 
sentiments  of  nnmingled  horror  and  disgust. 

Yet  by  the  fundamental  law  which  holds  these  communities  together,  it  is 
provided  that  if  any  one  of  these  four  millions — these  victims  of  tyranny  and 
oppression — should  happen  to  escape  into  its  territory,  the  virtuous  commu- 
nity will  seize  him,  deliver  him  into  the  power  of  his  oppressor,  and  thus 
consign  him  anew  to  the  bondage  from  which  God  and  nature  had  afforded 
him  a  deliverance. 

This  virtuous  coiifnunity,  so  unhappily  mated,  denounces  in  unmeasured 
terms,  the  guilt  and  profligacy  of  its  associate ;  but  continues  the  associa- 
tion— profits  by  it,  pretends  faithfully  to  observe  the  fundamental  com- 
pact, and  periodically,  through  its  chiefs  and  head  men,  swears  fidelity 
to  it. 

If  this  virtuous  community  can  obtain  for  itself  any  other  appreciation  by 
the  general  sofcety  of  mankind,  than  that  of^being  scandalously  hypocritical 
— far  less  worthy  of  respect  than  the  vilest  open  contemner  of  justice 
and  decency — then  I  admit  that  our  Federal  Union  may  be  preserved  even 
whilst  one  set  of  States  shall  carry  on  against  the  others,  against  their 
people  and  against  their  interests,  such  a  social  war  as  this  case  exhibits. 

When  all  moral  principles  shall  be  thus  lost  sight  of  and  consistency  shall 
be  unknown,  anything,  however  vicious  or  absurd,  will  be  possible.  Trust- 
ing that  we  have  not  yet  reached  that  low  ebb,  I  ask  your  Honors,  in  decid- 
ing this  case,  to  adopt  the  language  of  Lord  Stowell,  ci^  as  our  Seventh 
Point,  "  It  is  highly  fit  that  the  court  below  should  be  corrected  in  the 
view  which  it  has  taken  of  this  matter,  since  the  doctrine  laid  down  by  it 
in  this  sentence  is  inconsistent  with  the  peace  of  this  country  and  the  rights 
of  other  States." 
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MEyBLUNT  ON  THE  PART  OF  THE  PEOPLE. 

Hay  it  plkabt  the  Court  : — It  is  not  unfrequent  in  times  when  questions 
snch  as  now  disturb  the  public  mind,  enlist  the  feelings  of  the  community  to 
find  them  making  their  appearance  in  a  judicial  forum.  Questions  affecting 
human  freedom  or  the  claims  of  arbitrary  power  belong  to  Courts  as  well  as 
to  legistive  assemblies.  At  the  commencement  of  the  Revolution  in  Eng- 
land, the  great  case  of  ship  money  brought  before  the  Courts  by  Hampden, 
questioning  the  right  of  the  king  to  tax  without  the  authority  of  Parliament, 
was  decided  in  favor  of  arbitrary  power,  and  the  decision  of  the  Court  was 
reversed  by  the  people  of  England. 

Two  reigns  after  that,  the  great  case  of  the  Bishops  again  deeply  moved 
the  public  mind  of  England,  and  the  judges,  better  instructed  by  the  history 
of  the  preceding  generation  in  the  laws  and  Constitution  of  their  country, 
decided  in  favor  of  the  freedom  of  petition  and  the  rights  of  the  subject. 

A  similar  question  arose  at  the  commencement  of  our  own  Revolution, 
when  the  Officers  of  the  British  Government,  seeking  to  enforce  the  arbi- 
trary claims  of  the  government,  asked  the  courts  for  writs  of  assistance; 
and  the  judges,  looking  at  the  common  law  as  in  force  in  the  Colonies,  decided 
against  the  pretensions  of  arbitrary  power  and  in  favor  of  human  freedom. 
A  question  of  the  same  character  arises  in  the  case  before  the  couft,  and  the 
suitors  on  the  record  have  had  their  cause  espoused  by  two  great  States  of 
this  Union-  The  one,  which  in  part  I  have  the  honor  to  represent,  led  the 
way  to  the  formation  of  this  confederacy  by  generously  ceding  to  the  United 
States  her  claim  to  the  North-Western  territory — a  claim  which,  I  say, 
after  careful  examination,  was  the  only  colonial  claim  that  ever  had  a  prac- 
tical recognition  under  the  royal  government  previous  to  the  Revolution. 
The  other  party  is  a  State,  which  in  ceding  its  claims  to  that  same  territory, 
conferred,  I  may  say,  a  still  greater  benefit  upon  the  Union  by  making  a 
conditional  cession,  so  that  after  the  North-West  Ordinance  wa'^  passed,  it 
was  made  a  condition  of  the  compact  between  the  State  of  Virginia  and  the 
Union,  that  that  great  and  fertile  territory  should  be  forever  consecrated  to 
freedom  ;  I  am  proud  to  say  that  the  executive  and  the  legislative  departments 
of  the  Federal  Government  have,  up  to  this  day,  scrupulously  observed  and 
falfilled  the  obligation  of  the  nation,  so  solemnly  and  deliberately  contracted. 

Such  is  the  question,  such  are  the  parties  now  before  the  Court. 
And  what  is  claimed  by  the  appellant  in  the  case?  The  claim  that 
has  been  made  is,  that  slaves  shall,  in  violation  of  her  laws  and  her 
policy,  be  brought  into  New  York.  That  under  the  Federal  Constitu- 
tion she  gave  up  all  control  over  the  subject  when  our  political  in- 
stitutions were  formed,  when  as  a  State  she  adopted  that  Constitution,  she 
had  that  unquestioned,  unsurrendered  power.  She  then  had  no  "irrepres- 
sible conflict "  with  Virginia,  but  went  heart  and  hand  with  Virginia  in 
laying  the  foundations  of  our  government  upon  principles  which  were 
accepted  by  the  whole  American  people  —this  State,  led  by  Morris,  and  Jay, 
and  Clinton,  and  Schuyler,  and  Hamilton,  ami  Virginia  led  by  Washington, 
and  Jefferson,  and  Henry,  and  the  R.m  iolphs,  and  Mason  and  Madison, 
united  with  one  mind  in  establishing  the  through  and  principles  of  our  poli- 
tical institutions.  Tfiere  w.is  then  no  ''  irrepressible  conflict  between  them 
as  to  the  principles  upon  which  these  institutions  were  to  be  founded.  If 
any  ha-<  grown  up  since,  it  has  not  been  from  any  departure  from  those  prin- 
ciples by  the  State  of  New  York. 

It  is  now  claimed,  however,  that  the  State  of  New  York  has  no  power  to 
prevent  the  slave  trade  from  being  carried  on  througii  her  territory  ;  that  the 
Constitution  of  the  United  States  has  forever  proliibited  the  States  from 
exercising  any  power  that  shall  prevent  such  a  trade ;  and  that  under  that 
Constitution,  wlierever  the  federal  power  extendi?,  property  in  r^laves  must  be 
recognized,  and  that  the  flag — the  symbol  of  the  American  people  wherever 
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it  13  seen — shall  be  identified  with  the  crack  of  the  overseer's  whip  and  the 
clanking  of  the  fetter  of  tiie  slave.  It  is  against  such  claims  that  I  con- 
tend, and  I  trust  1  shall  be  able  to  show,  tiiat  neither  the  law  nor  the  Cuq- 
stitution  of  this  country  will  justify  the  Court  in  sanctioning  such  preten- 
gions. 

In  the  first  place  let  us  look  back  and  see  what  then  was  the  law — the 
law  and  general  jurisprudence  of  the  world — at  the  time  of  the  formation  of 
this  government,  as  to  tiie  condition  of  the  slave  when  tal^en  into  another 
State.  It  is  not  necessary  to  look  at  the  Somerset  case  alone.  At  that 
period  it  was  the  law  of  the  civilized  world,  that  slavery  was  local — that 
slave  property  was  recognized  nowhere  except  in  the  territory  where  tlie 
local  law  made  the  man  a  slave  ;  that  the  moment  that  slave  went  beyond 
tliat  territory — the  moment  he  was  beyond  that  jurisdiction,  that  moment 
the  chattel  became  a  man  ;  he  was  no  longer  a  slave  but  a  freeman, 
and  tiie  Courts  of  every  country  were  bound  to  recognize  him  as  such  when 
brought  by  his  master  within  their  jurisdiction.  The  Court  will  fee/<y 
f<!imining  the  severnl  autiioriiies  set  forth  in  the  respondent's  poinfci  in  tfiis 
ca&e  the  following  propositions  fully  established. 

First. — The  state  of  slavery  is  contrary  to  natural  right,  and  is  not 
regarded  with  favor  in  any  system  of  jurisprudence.  All  legal  intenduuent 
is  against  it.  ami  in  favor  of  freedom. 

Slavery  is  the  ownership  of  a  man  under  the  local  laws  of  a  St-ite  where 
.-lavery  exists.     It  is  not  derived  from  any  compact  or  consent  of  the  slave. 

It  originates  in  force,  and  its  continuance  is  maintained  by  force. 

Accorling  to  the  law  of  slavery,  the  children  of  the  slave  become  slaves. 
His  labor  and  all  the  j>roducts  of  iiia  labor  belong  to  his  master,  antl  tli.'it 
labor  may  be  coerced,  at  the  discretion  uf  the  ma.ster,  by  stripes,  or  any 
(ither  punisiiment  short  of  death. 

Slavery  requires  a  peculiar  system  of  laws  to  enforce  the  rules  of  the  mas- 
ter^  which  are  irreconcilable  with  the  jurispradeuce  of  States  where  it  does 
not  exist. 

The  Roman  law  did  not  allow  freedom  t«)  be  sold. 
Edict.  Theod.,  §§  94,  95 

The  Greeks  and  the  Romans  both  say  that  slavery  is  eontrn  naturam. 
Just.  Inst.,  lib.  1,  tit.  3  ;  Aristotle  Politic,  lib.  1,  ch.  3. 

Jure  naturale,  omnes  liberi  na.scnntnr. 

Just.  Inst.  lib.  1,  tit.  2,  §  1,  Digest  L.  1. 

The  learned  and  wise  Fortescue,  in  liis  "Discourse  to  Henry  VI,"  on  the 
laws  of  England,  says  :  Ab  homine  et  pro  vitio  introducta  eat  servitus.  Sed 
libertas  a  Deo  hominis  est  indita  naturce. — Cap.  42. 

The  right  to  a  slave  is  different  from  the  rigiit  to  other  property. 

Vide  Esclivage  in  Code  I'llamanite ;  18  Pickering,  216;  2  McLean,  R., 
596  ;  18  Pe(ers  ;  2  Barn,  and  C,  488, 

Second. — The  law  of  slavery  is  local,  »i<l  does  not  operate  beyond  th« 
territory  of  the  State  where  it  is  established. 

When  the  slave  is  carried,  or  escapes  beyond  its  jurisdictifm,  he  becomes 
free,  and  the  State  to  whicli  he  resorts  is  under  no  obligation  to  restore  him, 
except  by  virtue  of  express  stipulation. 

Grotius,  lib.  2,  ch.  15,  5,  1 ;  ib.,  chap.  10,  2,  1. 
Wiquefort's  Ambassador,  lib.  1,  p.  418. 
Bodin  de  Rep.,  lib.  1,  cap.  5.. 4  Martin,  385. 
Case  of  the  Creole  and  opinion  in  the  House  of  Lords,  1843. 
1  Piiilliinore  on  International  Law,  318,  3.36. 
Long  before  the  Somerset  case  arose  in  England,  the  judicial  tribunals  on 
the  continent  promidgated  this  principle. 

In  1531,  the  Supreme  O^mn  at  Mechlin  rejected  an  application  for  surren- 
dering a  fugitive  slave  I'v-na  S[)ain. 

Gudeliu  de  Jure  Noviss,  lib,  1,  ch.  5. 
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Td  1738.  Jean  Bitrcaut,  a  slave  from  St.  Pdlmiingo,  was  landed  in  Francts, 
and  some  furnmlities  required  by  the  edict  of  1716  having  been  omitted,  he 
was  declared  free.  ^ 

15  vol.  Causes  Celebres,  3. 

IJefore  1716,  slaves  from  the  colonies  became  free  as  soon  a?  they  landed 
in  France.-  lb. 

In  this  case  the  French  tribunals  declared  that  slavery  was  abolished  iu 
France  by  the  introduction  of  Cliristianity. 

In  1758,  Francisque,'  a  negro  slave  from  Hindostan,  was  bronpht  int() 
France,  and  although  the  formalities  of  the  edicts  of  1716  and  1738  had 
been  complied  with,  he  was  declared  free,  because  those  edicts  had  not 
been  extended  t<>  slaves  from  the  East  Indies. 

3d  Denissart,  DecisionB  Nouvelles,  406. 

A  Pole  went  into  Russia,  and  S'dd  himself  into  slavery  ;  having  beeu 
taVen  into  Holland,  he  claimed  his  freedom,  and  was  declared  free. 
Wiqnefort's  Ainbassadenr  et  ses  Fonctions,  lib.  1,  p.  418. 
Phill.  on  International  Law,  342. 

B'tdinus,  in  De  Republica,  cites  two  cases  of  the  same  character  in  France. 

One  where  a  Spanish  Ambassador  brought  a  Blave  in  his  retinue,  and  iu 
spite  of  all  remonstrance  he  was  declared  free. 

The  other,  a  Spanish  merchant,  touching  at  Toulon,  on  his  way  to  Genoa 
by  sea,  with  a  slave  on  board,  and  the  slave  was  declared  free. 
Bodin.  de  Rep.  lib.  1,  p.  41. 

In  1762,  Stanley  ti.  Harvey  (2d  Eden.  Ch.  Rep.  126),  Lord  Northington 
held,  that  a  slave  becomes  free  as  soon  as  he  lands  in  England. 

fn  the  case  of  Knight,  the  negro,  the  Sessions  Court,  in  Scotland,  in  1770; 
held  the  same  principle. 

Fergusson's  Rep.  on  Divorce,  App.  396. 

In  the  Somerset  case.  Lord  Mansfield  held,  a  negro  who  had  been  bought 
in  Virginia,  and  brought  to  England,  to  be  free. 
20  Howell,  S.  T.  82. 

In  1824,  the  doctrine  was  applied  to  thirty-eight  slaves  who  came  on 
board  of  a  British  man-of-war  ofi"  Florida,  having  escaped  from  a  Florida 
plantation.  Admiral  Cockburn  held  them  to  be  free,  and  the  owner,  Forbes 
sued  him  in  the  King's  Bench  for  their  value.  Judgment  for  defendant,  oi> 
the  ground  that  they  became  free  by  coming  on  board  a  British  ship,  it  be- 
ing neutral  territory.  ■  ,  . 
2  Barn.  &  Cress.  448,  and  3  Dowl.  &  Ryl.  697,  § 

Such  was  the  doctrine  of  the  common  law,  and  it  only  conformed  to  a 
well-recognized  principle  in  the  jurisprudence  of  civilized  Enrope  at  the  com- 
mencement of  the  American  Revolution.     Let   me  now  inquire  whether 
there  was  anything  peculiar  in  this  country  to  induce  her  to  repudiate  this 
doctrine  at  the  time  she  assumed  her  position  among  the  nations  of  the  earth. 
What  was  the  question  between  the  colonies  and  the  British  government 
when  the  first  Continental  Congress  was  held  ?  It  was  not  alleged  that  there 
was  any  great  actual  oppression ;  because  the  duties  that  had  been  originally 
proposed  were  all  taken  off,  except  a  mere  three  pence  a  pwund  tax  on  tea, 
and  that  assumed  and  paid  by  the  East  India  Company  in  England.  The  rest 
liad  been  abandoned,  owing  to  the  energetic  action  of  the  colonists,  and  the 
only  point  involved  in  the  matter  was  one  of  principle.  On  one  side,  the  Brit- 
ish government  asserted  the  right  of  parliament  to  hind  the  colonies   in  all 
cases  whatever.    Our  ancestors  met  together.    They  saw  what  the  doctrines 
of  the  British  government  were.     They  saw  that  they  were  founded  on  the 
principles  of  perpetual  allegiance,  hereditary  right,  prescriptive  power  and. 
authority  derived  from  precedent.      They  pondered  deeply  on  the   prin- 
ciples of  government,  and  they  promulgated   their  own   principles,  upon 
which  they  meant  to  stand  or  fall  as  a  nation — to  live  or  die  as  patriots  and 
men.     What  were  those  principles  ? 
In  the  very  first  act,  the  fir»t  law,  that  anaoonced  our  existeaoe  as  a  na- 
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tion,  they  asserted   the  broad   principle   upon   which   oar  institutions  are 
Ibanded,  that  all  men  are  created  equal,  endowed  by  their  Creator  with  cer- 
tain inalienable  riglits,  and  that  among  these  are  life,  libkktt,  and  the  pur- 
suit of  happiness.     These  are  the  principles  set  forth  in  that  Declaration, 
and  I  shall  hereafter  advert  to  certain  facts  to  show  that  these  declarations 
were  not  inserted  as  "glittering  generalities;"  nor  were  they  words  with- 
out meaning ;  that  the  men  who  drew  up  that  Declaration  knew  full  well 
the  import  of  the  words  they  uttered,  and  they  gave  full  weight  to  those 
words  as  they  are  understood  in  the  common  acceptation  of  mankind.    But 
let  me  here  advert  to  one  fact.     This  Declaration  is  the  very  first  act  of  our 
existence  as  a  nation.   The  colonies  did  not  become  States  as  separate  States. 
No  legal  or  formal  action  had  been  taken  by  these  colonies  as  separate  States 
until  the  Declaration  of  Independence  was  promulgated,  and  when  they  de- 
clared their  independence,  they  declared  that  independence  as  a  united  peo- 
ple— as  one  nation.     What  they  proclaimed  themselves,  such  they  were  re- 
cognized by  the  world,  and  if  a  public  armed  vessel,  sailing  from  either  of 
the  States  from  that  date,  had  committed  a  depredation  on  the  commei^e  of 
a  neutral  nation,  reclamation  and  complaint  would  not  have  been  demanded 
and  made  against  the  State  from  which  that  vessel  sailed,  but  of  the  Conti- 
nental Congress,   representing  the  nation  known  as  the  United  States  of 
America.     The  articles  of  confederation  were  not  formed  for  years  after  the 
Declaration  of  Independence ;  and  five  years  elapsed  before  those  articles 
of  confederation  were  sanctioned  by  the  States.     The  Declaration,   how- 
ever, stood,  and  long  before  the  confederation  the  people  of  the  United  States 
made  a  treaty  witli  France.     They  assumed  obligations  as  debtors  for  mo- 
nies borrowed.     They  assumed  general  obligations  to  other  governments 
as  one    nation,   and   not  as  separate    States.      Therefore,  that   Declara- 
tion, promulgated  as  it  was  at  Philadelphia  with  the  joyous  ringing  of  that 
bell  whose  rim,  by  a  strange  and  significant  coincidence,  bore  the  inscrip- 
tion— '•  Proclaim    LiBESTt  thoughout  thb   lasd  trsro  all  the   inhabi- 
tants  tuebeof" — sanctioned   as  it  was  by  all   the   provincial  assemblies 
and  the  State  govermenta  as  they  were  afterwards  formed ;  read  as  it  was 
by  George  Washington  at  the  head  of  the  army  encamped  round  Boston,  all 
of  whom  pledged  themselves  to  stand  by  it — I  say,  that  Declaration  is  the 
most  authentic,  the  most  deliberate,  and  the  best  sanctioned  act  of  legis- 
lation that  is  to  be  found  on  the  records  of  our  country.     From  that  day 
to  tliis  it  has  never  been  repealed,  nor  its  validity,  nor  its  strength  im- 
paired or  (questioned.     It  is  declaratory  and  enactive. 

It  first  declares  the  principles  upon  which  our  political  institutions  are  to 
^•e  founded,  and  then  goes  on  to  repeal  and  abolish  aU  official  authority, 
whether  executive,  judicial,  or  legislative,  derived  from  the  British  crown, 
1  nd  to  sever  all  connection  between  the  United  States  and  Great  Britain. 

That  greitt  act  of  legislation  is  still  in  force,  and  will  endure  as  long 
ts  the  nation  exists. 

On  the  face  of  that  Declaration  stands  a  principle  which  is  entirely  incon- 
sistent with  the  views  my  learned  friend  has  presented  to  the  Court  this 
day.  But,  it  is  said,  that  this  is  not  its  true  meaning ;  and  it  has  been 
said  in  high  stations  that  it  means  quite  another  thing,  that  all  men  means 
all  white  men.  Before,  however,  1  go  into  an  examination  of  that  opinion, 
and  of  the  contemporaneous  acts  of  history,  to  show  what  it  does  mean, 
I  will  recapitulate  the  American  decisions  that  have  ratified  the  general 
principle  of  jurisprudence,  that  slavery  is  local.  Since  the  Revolution,  the 
question  has  often  been  adjudged  in  the  Courts,  and  for  the  most  part  in  the 
slave  States,  whether  slavery  is  or  is  not  local.  In  the  year  1820,  at  the 
time  of  the  Missouri  Compromise,  a  case  came  up  in  Kentucky  before  the 
high  Court  of  Appeals,  where  a  slave,  bom  in  Kentucky,  was  taken  into 
Indiana  under  the  territorial  laws,  which  allowed  the  introduction  of  slaves 
into  Indiana  without  their  becoming  free.  That  slave  was  afterward 
brought  back  to  Kentucky^  where  she  claimed  to  be  free.    The  court  said. 


UVt.  BLtJNT'8  AB«^tniEKT.  51 

that  "  in  deciding  this  qnestion,  •  we  disclaim  the  influence  of  the  general 
principles  of  liberty  which  we  all  admire,  and  conceive  it  ou^ht  to  be 
decided  by  the  law  as  it  is,  and  not  as  it  ought  to  be,  Slavery  ie  sanctioned 
by  the  laws  of  this  State,  and  the  right  to  hold  them  under  our  municipal 
regulations  is  unquestionable."  ^ 

But  we  view  this  as  a  right  existing  by  positive  law  of  a  municipal 
character,  without  foundation  in  the  law  of  nature,  or  the  unwritten  and 
common  law.     (2d  Marshall  Rep.,  470,  Rankin  w.  Lydia.) 

Again,  "it  is  the  right  of  another  to  the  labor  of  a  slave,  whether  exer- 
ri>ied  or  not,  which  constitutes  slavery,  or  involuntary  servitude.  The  riglit, 
then,  during  the  seven  years'  residence  of  Lydia  in  Indiana,  was  not  only  sus- 
pended, but  ceased  to  exist ;  and  we  are  not  aware  of  any  law  of  this  State 
which  c^n  or  does  bring  into  operation  the  right  of  slavery  when  once  destroyed.''^ 
It  would  be  a  construction,  without  language  to  be  construed — impHca- 
tion,  without  any  scrap  of  law,  written  or  unwritten,  statutory  or  oommou, 
from  which  the  inference  could  be  drawn  to  revive  the  right  to  a  slave, 
when  that  right  had  passed  over  to  the  slave  himself  and  he  had  become 
free— /J.,  p.  472. 

In  1805,  the  Court  of  Appeals  of  Virginia  held,  that  a  "Virginia  slave, 
taken  by  its  owner  into  Maryland,  and  kept  there  more  than  a  year,  became 
free  upon  being  brought  back  to  Virginia— that  State  having  prohibited  the 
importation  of  slaves. 

5  Call's  Rep.,  430,  WUson  r«.  Isbell.  •-.      '•--.. 

Hunters*.  Hulcher,  1  Leigh.  172. 
In  1813,  a  slave,  occasionally  taken  by  hisownfer  from  Maryland,  to  work 
his  quarry  in  Virginia,  in  all  twelve  months,  was  held  to  have  become  free 
by  the  Maryland  courts,  the  law  of  Virginia  having  prohibited  the  impor- 
tation of  slaves.     (Stewart  vs.  Oakes,  5  Harr.  &  Johns.  107.) 

In  1824,  the  Supreme  Court  of  Louisiana  held,  that  a  slave  taken  from 
Kentucky  into  Ohio  to  reside,  became  free;  and  that  having  become  free,  re 
moval  into  a  slave  State  with  her  master  did  not  make  her  a  slave  again. 
14  Martin's  Rep.  401. 
In  1835,  the  Supreme  Court  of  Louisiana  held,  that  a  slave  taken  into 
France,  and  afterward  brought  back  to  Louisiana,  became  free. 
Marie  Louise  ««.  Mariot,  8  Louis.  Rep.  475. 
In  1816,  the  same  court  held,  that  a  person  claimed  as  a  slave  by  a  bill 
of  sale  executed  in  a  free  State  or  territory,  must  be  deemed  free,  unless. 
the  right  of  conveying  him  out  of  that  State  could  be  justified,  by  proving 
him  to  be  a  fugitive  slave.     (Forsyth  vs.  Nash,  4  Martin,  890.) 

Before  the  act  of  184G,  the  courts  ot  Louisiana  always  held,  that  a  slave 
taken  into  a  free  State  became  free ;  and  that  he  did  not  become  a  slave 
upon  being  brought  back. 

Eugenie  €«.  Prevel,  2  Louis.  Annual  R.  180. 
Smith  vs.  Smith,  13  Louis.  R.  444.  .-v. 

Virginia  tw.  HimeL,  10  Louis.  Ann.  R.  185. 
Josephine  «.  Poultney,  1  lb.  328.  .  -f   - 

14  Martin,  Louis.  Rep.  401. 
I  will  now  allude  to  the  decisions  of  Missouri  because  the  local  law  of 
that  State  becomes  of  special  importance  in  tiie  examination  of  the  Dred 
Scott  case.      The  Supreme  Court  of  Mi^isouri  in  1829  held  that  the  actual 
residence  of  a  slave  in  Illinois  was  sufficient  evidence  of  freedom. 
Milly  Ts.  Smitl),  Missouri  Rep.  86. 
In  1833  they  held  tiiat  a  slave  taken  tiirough  Illinois  on  his  route  to  Mis- 
souri, but  hired  by  a  resident  while  there,  became  free. 
Julia  TS.  McKinney  3.  Jb.  193. 
Tlien  again   in  1836  wiiere  an  army  officer  took  a  slave  to  a  post  in  the 
Northwest,  the  cou'i  iieid  tiie  slave  t<>  be  free.        .  ,  :    »•/ 

Rachel  '#.  Walker,  4 /i.  350.  '      ' 

These  decisions  we'.>!  all  fonu<led  upon  the  maxim  that  slavery  was  the 
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creation  of  local  law  and  that  a  slave  became  free  upon  liis  removal  to  a  free 
State.  Such  was  the  law  of  Missouri  as  declaretl  by  all  its  Courts  down  to 
the  decision  in  the  case  of  Dred  Scott,  afterwards  d«.'oided  in  the  Supreme 
Court  of  the  U.  S. 

In  1851,  the  Court  of  Appeals  of  South  Carolina,  in  an  action  for  the  value 
of  a  slave,  recognized  tiie  principle  that  a  slave  bfi'ie:  landed  in  a  free  State 
became  free,  and  that  ina.^raucli  as  the  person  iiud  taken  that  slave  and 
landed  him  iu  a  free  State  without  the  consent  of  the  master,  that  master 
was  entitled  in  an  action  to  recover  the  value  of  the  slave. 
Ellis  vs.  Welch,  4  Pickens,  468. 

In  1840.  the  General  Court  of  Virginia  held,  that  a  slave  taken  bj  her 
master  into  Ma:<sachusett8  and  brought  back  into  Virginia,  was  entitled  to 
her  freedom. 

10  Leigh.  R.,  697,  Commonwealth  tb.  Pleasant, 

Betty  vs.  Horton,  5,  lb.,  615. — In  this  case  the  Court  held,  that  tliis  free- 
dom WJ18  acquired  by  the  action  of  the  law  of  Massachusetts  npuu  the  slaves 
coming  there. 

In  1833,  Ciiief  Justice  Shaw  held,  that  a  slave  temporarily  brought  by  his 
owner  into  Massachusetts,  became  free. 

Commonwealth  vs.  Aves,  18  Pick.  R.  193. 

In  all  of  these  cases  occurring,  except  the  last  before  the  courts  of  rfave 
States,  the  courts  adhere  to  the  doctrine  that  was  existing  in  the  public 
jurisprudence  of  the  world,  at  the  time  this  country  became  independent. 
Such  was  the  law  and  they  so  declared  it.  The  inquiry  now  is  lias  there 
been  any  change? — has  our  Constitution  made  any  modification  in  this  uni- 
versally iJ'iiblic  law  ? — is  there  anything  in  the  Constitution  overturning  or 
reversing  tiiia  law.  What  are  its  provisions  on  the  subject  of  slavery  ? 
They  are  two  only.  One  is  a  provision  whereby  the  right  of  a  State  to 
allow  the  migration  or  importation  of  such  persons  as  it  shall  think  proper 
to  admit,  shall  not  be  interfered  with  by  Congress  until  1808.  This  does 
not  atfect  the  question  before  the  court.  The  other  is  that  no  person  held  to 
service  or  labor  in  one  State  under  the  laws  thereof,  escaping  into  another 
shall  in  consequence  of  any  law  or  regulation  therein  be  discharged  from 
such  service  or  labor.  This  provbion  is  a  recognition  of  the  fact  tliat  with- 
out such  a  provi.sion  any  slave  escaping  from  one  State  to  another  would  at 
once  have  become  subject  to  the  general  jurisprudence  of  the  world  and 
have  been  made  free. 

If  your  Honors  please,  this  which  is  usually  termed  the  fugitiv*  slave 
clause  is  a  carefully  worded  provision.  It  may  and  undoubtedly  does  cira- 
nreliend  slaves — it  may  also  comprehend  apprentices,  and  redemptioners  as 
well  as  slaves^,  and  they  have  all  been  apprehended  and  delivered  up  under 
that  clause  of  the  Constitution.  But  what  is  the  eflfect  of  that  provision  in 
the  Federal  Constitution?  It  is  a  recognition  of  the  general  rule  of  juris- 
prudence, t^at  without  that  provision  the  general  rule  would  apply  and  the 
slave  would  be  made  free  -wheo  he  escapes  into  another  State.  Limiting  it 
to  that  particular  case  excludes  all  others.  It  imposes  on  the  free  States  au 
obligation  which  is  limited  to  fugitive  slaves. 

If  slaves  were  recognized  as  property  under  the  Constitution,  this  provi- 
aion  wouhl  be  unnecessary. 

The  Constitution  could  not  havd  excluded  all  other  cases  more  clearly 
unless  it  had  in  so  iLany  words  declared  as  the  Convention  in  fact  did  by 
inserting  ttiis  provision  limiting  it  to  one  particular  case,  that  the  obligatory 
rendition  of  slaves  was  limited  to  escaping  slaves.  It  was  so  understood  at 
the  time  when  tliat  provision  was  introduced;  and  when  the  question  came 
before  the  State  Conventions  for  the  purpose  of  ratifying  the  Constitution, 
Mr.  Pinckney,  in  speaking  of  the  provision  said:  we  have  gained  the  right 
to  recover  our  sUves  in  whatever  Stata  they  may  take  refuge,  whicli  is  a 
right  we  had  not  before. 

16    Peter-,  648.  ^  :   . 


.   ,.         ;,.  ,   '     .  MB.  blunt's  argument.  63 

Obarles  Cotesworth  Pinckney  was  a  distinguished  man,  a  patriot,  and  a 
leader  of  one  of  the  two  States  which,  in  the  federal  convention,  asked  a 
concession  from  the  Union  in  favor  of  slavery.  South  Carolina  and 
Georgia,  for  the  hist  three  years  of  the  Revolution,  had  been  in  the  posses- 
sion of  the  British  troops,  and  had  been  subjected  to  peculiar  injury  and 
loss  by  tlie  occupation  of  their  soil  by  the  armies  of  Cornwallis  and  Raw- 
don.  Their  representatives  in  the  federal  convention,  among  whom  was  C. 
C.  Pinckney,  strongly  urged  that  the^lhight  be  allowed  to  supply  them- 
selves, with  labor,  which  had  all  been  taken  away.  This  permission,  mainly 
intended  for  those  States  to  allow  persons  to  migrate  or  be  imported  into 
such  States  as  should  allow  such  migration  until  1808 — a  trade  which  was 
originally  intended  to  have  been  at  once  proliibited — was,  in  a  moment  of 
concession,  granted  to  them.  This  was  the  only  concession  to  slavery,  and 
this  was  to  endure  but  twenty  years,  and  was  granted  un'k-r  urgent  an  I 
peculiar  circumstances.  Before  the  adoption  of  that  Constitution  we  were 
one  nation  as  much  as  afterwards  ;  and  yet  it  was  conceded  by  Mr.  "inck- 
ney  and  many  others,  speaking  in  the  various  State  Conventions,  that  nuii! 
that  provision  was  incorporated  in  the  Federal  Constitution,  when  a  slave 
escaped  from  one  State  to  another,  no  power  existed  to  reclaim  him. 
Where,  then,  is  the  right  to  comity  under  the  Federal  Constitution  ?  It  pro- 
vides for  fugitive  slaves,  and  for  them  alone. 

By  looking  back  to  the  acts  and  declarations  of  those  who  formed  our 
trovernrnent,  we  can  ascertain  what  they  meant ;  we  can  infer  what  was 
intended  by  tlie-.e  Coiistitational  provisions — whether  they  are  to  be  con- 
strued and   extended  in  any  manner  beyond    the   letter.      The  principle 

"of  tbe  equality  of  man  as  such  in  his  claim  to  justice,  and  liis  inalienable 
right  to  freedom  was  set  forth  in  the  Declfiration  of  Independence ;  and  I 
maintain  that  the  contejnporaneous  history  proves  that  at  the  time  when 
our  Revoluiionai-y  fiitliers  unfurled  their  banner  in  resistance  to  the  preten- 
sions of  Great  Britain,  they  intended  to  carry  out  that  principle  in  full; — 
that  the  principles  announced  in  the  commencement  of  the  Declaration  of 
Independence  wore  "  no  glittering  generalities,"  but  that  they  meant  every 
word  they  used.  I  have  already  stated  that  tbe  point  in  dispute  between 
tlie  government  of  Great  Britain  and  the  colonies,  was  that  Parliament 

^•claimed  the  right  to  bin  1  the  colonies  in  all  cases  whatever.  Our  Revolu- 
tionary ancestors  looked  into  the  principles  of  government,  and  after  exam- 
ining them  deejdy,  and  pondering  profoundly  upon  them,  they  determined 
to  announce  the  principle  to  the  world  that  man  was  entitled  to  self-govern-  ^ 
ment.  as  the  groundwork  of  their  political  institutions.  It  was  the  Ameri- 
can idea  as  contra-distinguished  from  the  European  idea,  which  was  that 
government  was  a  divine  institution,  that,  with  the  King  at  its  head,  per- 
petual allegiance  was  due  from  the  subject ;  and,  with  prescriptive  authority 
and  hereditary  right  of  favored  classes,  a  system  of  government  was  estab- 
lished which  depended  more  for  its  support  apon  precedent  and  force  than 
upon  principle  ;  and  though  the  common  sense  of  mankind  revolted  against 
this  system,  and  even  exhibited  itself  in  revolutions  and  rebellions,  they 
claimed  the  right  to  bind  their  subjects  in  all  cases  whatever.  In  the  De- 
claration of  Independence,  the  American  idea  is  put  forth  directly  opposite 
to  the  European  idea;  and  our  ancestors  intended  to  carry  out  that  idea  in 
the  establishment  of  our  political  institutions.  They  made  no  declaration 
of  a  principle  that  was  applicable  only  to  men  of  a  particular  class  or  color, 
but  one  that  comprehended  men  of  all  ranks  and  conditions.  It  referred 
to  man  as  a  human  being  endowed  with  moral  responsibility,  and  that  free 
agency  which  is  the  foundation  of  that  responsibility. 

In  forming  the  articles  of  confederation,  they  expressly  refused  to  insert 
the  word  "  white"'  as  a  qualification  for  electors.  In  this  connection  I  am 
called  upon  to  examine  a  decision  of  the  highest  tribunal  of  the  country,  and 
the  Opinion  of  the  Court  announced  by  a  magistrate  venerable  for  his  age, 
for  Ills  inteUect,  and  for  his  high  judicial  qualification,  and  who  now,  ap- 
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proaching  the  termination  of  a  long  life,  most  soon,  in  the  cour-e  of  natnre, 
appear  before  that  tribunal  where  we  must  all  appear  on  a  footing  of  equal- 
ity before  the  judge  of  all  men.  That  opinion  has  been  set  forth  by  the  re- 
porter of  the  court  as  containing  propositions  which  are  contrary  to  some 
which  I  feel  obliged  to  support.  I  shall  examine  that  decision  with  the  Ivg'.i 
respect  which  I  entertain  for  the  venerable  Chief  Justice  and  the  otlior 
members  of  the  Court  who  concurred  with  him;  but  I  shall  examine  it  with 
the  higher  respect  which  I  hold  to  be  due  to  the  truth  of  hist<jry  and  tlie 
Constitution  of  the  country.  That  decision,  as  put  forth  with  all  the  dicta. 
in  the  opinions  of  the  court,  would  lead,  I  ara  free  to  admit,  to  conclusi.jns 
which  might  justify  this  court  in  reversing  the  decision  of  the  court  btlow, 
unless  they  deem  the  question  now  before  the  court  to  be  one  entirely  of  a 
police  character.  But  the  decision  itself  is  one  that  has  been  so  much  com- 
mented upon ;  one  that  has  exercised  so  great  an  influence  over  public 
opinion,  that  it  is  proper  for  this  court,  and  it  is  due  to  the  cause  of  justice, 
it  is  di^  to  the  country,  that  if  this  court  shall  find  that  the  opinions  wliich 
are  announced  there,  are  not  justified  by  law  or  by  the  truth  of  history,  uid 
were  not  necessary  to  the  decision  of  the  cause,  it  is  due,  I  say,  to  the  high- 
est judicial  tribunal  of  this  State,  if  they  come  to  that  conclusion,  to  an- 
nounce that  conclusion  so  far  as  it  is  necessary  to  the  decisis  of  this  ca.se, 
with  the  view  of  finally  determining  a  question  of  such  vital  iraportaasce  to 
the  tranquillity  of  the  country. 

What  was  the  question  in  the  Dred  Scott  case,  and  what  was  necessary 
for  its  decision  ?  The  case  was  that  of  a  slave  who  claimed  to  be  a  citizen 
of  Missouri,  and  who  asked  his  freedom  on  the  ground  that,  while  he  was 
a  slave  in  Missouri  he  had  been  taken  into  a  free  territory  or  free  State,  and 
brought  back  again  into  Missouri  by  his  master.  These  were  the  exact  facts 
of  the  case.  Out  of  those  facts  the  question  arose  before  the  Federal  Courts. 
The  court  came  to  the  conclusion  that  by  the  law  of  Missouri,  as  declared 
by  its  highest  court  of  appeal,  a  slave  taken  into  a  free  State  and  brought 
back  again  to  Missouri,  must  still  be  considered  and  held  as  a  slave.  That 
view  was  contrary  to  the  old  law  of  Missouri,  as  frequently  declared  by  its 
courts.  It  was  new  law,  and  for  the  first  time  promulgated  in  the  Dred 
Scott  case ;  and  that  decision  was  made  by  two  judges  announcing  the 
cliange  in  the  law,  the  Chief  Justice  dissenting. 

The  majority  of  the  court,  in  expressing  their  opinion,  adopted  the  ground 
that  in  consequence  of  "  the  fell  spirit  of  abolitionism  prevailing  in  other 
States,"  they  would  no  longer  adhere  to  the  law  as  formerly  expounded  in 
the  Missouri  Courts,  but  would  adopt  a  new  construction,  from  that  time 
henceforth,  and  decided  that  where  a  slave  is  brought  back  from  free 
territory  where  he  had  been  carried  by  his  owTier  into  Missouri,  he  shall  bo 
considered  still  as  a  slave,  notwithstanding  their  former  decisions  in  favor 
of  the  opposite  principle.  Thus  assuming  the  office  of  making  instead  of 
expounding  the  law.  The  Supreme  Court  of  the  United  States  had  gener- 
ally in  its  construction  of  local  law,  conformed  to  the  rule  that  where  & 
State  Court  had  declared  the  local  law  it  was  the  duty  of  the  Supreme 
Court  of  the  United  States  to  give  the  same  construction  as  was  adopted  in 
a  series  of  decisions  by  the  State  Courts.  In  this  case,  however,  although  the 
decisions  in  Missouri  previous  to  the  Dred  Scott  case,  had  established  the 
opposite  principle,  Chief  Justice  Taney,  in  delivering  the  Opinion  of  the 
United  States  Court,  decided  that  the  local  law  of  Missomi  was  properly 
expounded  in  the  decision  in  the  Dred  Scott  case;  and  his  associates, 
Justice  Campbell,  Nelson,  Grier  and  Catron,  all  ooncorred  in  placing  their 
judgment  upon  the  law  of  Missouri  as  expounded  by  its  highest  court  in 
the  Dred  Scott  case.  * 

Judge  Nelson  placed  his  opinion  solely  upon  that  ground  and  the  judg- 
ment of  the  court,  at  the  conclusion  of  Ch.  J.  Taney's  opinion,  is  as  follows : 
'•It  appears  by  the  record  before  us,  that  the  plaintiff  in  error  is  not  a 
citizen  of  Missouri,  in  the  sense  in  which  the  word  is  used  iu  the  Constitu- 
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tion,  and  that  the  Circuit  Court  of  the  United  States,  for  thtit  reason,  had 
no  jurisdiction  in  the  case,  and  co&ld  give  no  judgment  in  it.  Its  judgment 
must,  consequently,  be  reversed,  and  a  mandate  issued  directing  the  suit  to 
fee  dismissed,  for  want  of  jurisdiction." 

;»;  When  that  oonclusion  was  arrived  at,  the  case  was  disposed  of;  all  beyond 
that  was  obiter  dictum.  Every  lawyer  knows  that.  This  C!ourt  is  familiar 
with  that  principle  ;  and  in  the  8upreme  Court  of  the  United  States,  to 
whose  decisions  I  will  alone  refer,  it  has  been  expressly  so  decided  in  two 
cases — one  by  Chief  Justice  Marshall,  in  Ogden  and  Saunders,  who  says : 
'  "  it  is  a  general  rule,  expressly  recognized  by  the  Court,  that  the  positive 
authority  of  a  decision  is  co-extensive  only  with  the  facts  upon  which  it  is 
made."  And  Mr.  Justice  Curtis,  in  Carroll  vs.  Carroll,  16  How,  287,  de- 
livering the  unanimous  opinion  of  the  whole  Court,  consisting  of  all  the 
judges  upon  the  bench  when  the  Dred  SS&Dt  case  was  decided,  said  that,  "to 
make  an  opinion  on  any  subject  a  decision,  there  must  have  been  an  ap|)li- 
cation  of  the  judicial  mind  to  the  precise  question  necessary  to  be  deter- 
mined, to  fix  the  rights  of  the  parties  and  decide  to  whom  the  property  in 
contest  belongs ;  and  this  Court  has  never  held  itself  hcnirtd  by  any  part 
of  an  opinion  in  any  case,  which  was  not  necessary  to  the  ascertainment  of 
the  right  or  title  in  qnestion  between  the  partis  ^^ 

That  is  sound  doctrine.  It  is  law.  It  is  the  law  of  that  c<jurt  It  is  the 
law  of  all  courts,  and  is  familiar  to  your  honors.  Now,  under  suclh  cir- 
cumstances, I  might  perhaps  leave  the  examination  of  some  of  those 
opinions  which  bear  on  this  case  without  further  observation ;  but  so  much 
denunciation  has  been  heaped  upon  those  wlio  have  not  surrendered  tiieir 
judgment  to  opinions  expressed  in  that  decision,  upon  questions  not  necessary 
to  be  decided,  that  I  shall  examine  somewhat  into  the  foundation  of  those 
opinions.  Among  some  of  the  opinions  not  necessary  for  the  decision*  of 
the  case,  it  was  stated  that  at  the  time  when  the  Declaration  of  Indepen- 
dence was  made,  it  was  never  intended  by  any  of  the  leading  men  of  the 
country,  or  by  those  who  framed  that  Declaration,  that  the  African  race 
should  be  included  as  part  of  the  people  who  framed  and  adopted  it ;  and  a 
great  compliment  is  paid  to  the  men  who  framed  this  Declaration  of  Inde- 
pendence, as  men  high  in  literary  acquirements,  and  incapable  of  asserting 
principles  inconsistent  with  those  upon  which  they  were  acting ;  and  that  in 
y^e  language  used  they  never  intended  to  comprehend  the  unhappy  black 
race.  Upon  this  historical  statement,  it  is  promulgated  as  the  opinion  of 
the  court,  that  the  colored  race  at  that  era  were  not  citizens  of  the  several 
States,  and  did  not  form  part  of  the  people  of  the  United  States.  To  deter- 
mine upon  the  accuracy  of  this  historical  statement,  reference  must  be  made 
to  the  history  of  that  period.  I  shall  not  comment  upon  the  disingenuous- 
ness  imputed  to  those  distinguished  men  in  using  the  words  "  all  men," 
when  they  only  meant  "all  white  men,"  but  will  proceed  to  inquire  what 
were  the  sentiments  upon  the  point  stated  in  the  opinion  of  the  court,  enter- 
tained by  the  committee  who  framed  that  Declaration  ?  The  five  members 
who  formed  the  committee  that  reported  the  Declaration  of  Independence, 
were  Jefferson,  John  Adams,  Franklin,  Robert  R.  Livingston,  of  this  State,^ 
and  Roger  Sherman,  the  grandfather  43f  my  learned  associate.  Had  they 
any  such  scruples  or  doubts  upon  this  subject  ?  Mr.  Jefferson  the  chair- 
man, brought  forward  a  plan  for  the  emancipation  of  slaves,  when  he  was 
in  the  House  of  Delegate*  of  his  native  State,  and  his  opinions,  constantly 
expressed  during  the  Revolution,  after  the  Revolution,  and  up  to  within 
six  weeks  before  his  death,  are  all  well  known ;  and  I  need  hardly  say,  they 
were  those  of  an  uncompromising  abolitionist  of  negro  slavery. 

John  Adams  was  the  author  of  the  Constitution  and  Bill  of  Rights  of 
Massachusetts,  which  were  also  in  the  main  adopted  by  the  State  of  New 
Hampshire  ;  and  it  has  always  been  held  that  the  adoption  of  the  Bill  of 
Rights  abolished  slavery  in  these  States,  if  indeed  it  ever  existed  there 
S9  a  recognized  legal  institution. 
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Franklin,  in  one  of  tlie  first  petitions  presented  to  Congress,  upon  its 
assembling  under  the  Federal  Constitution,  signed  by  himself  as  president 
of  the  Pennsylvania  Society  for  abolishing  slavery,  usked  for  the  adop- 
tion of  measures  for  promoting  its  abolition  in  the  United  States,  and  that 
*'  Congress  would  be  pleased  to  countenance  the  restoration  to  liberty  of 
those  unliapi'y  men,  who  alone  in  this  land  of  liberty,  are  degraded  into 
perpetual  bondage." 

Mr.  Sherman,  when  the  question  was  brought  up  in  the  Convention  fram- 
ing the  Constitution  to  impose  an  impost  duty  on  slaves,  objected,  on  the 
ground  that  ''such  a  tax  would  imply  that  slaves  were  property." 

Mr.  Livingston,  in  1786,  was  a  petitioner  to  the  State  Le^aslature  for 
the  abolition  of  slavery  in  New  York  ;  and  as  one  of  the  Council  of  Revision 
in  this  State,  he  objected  to  a  bill  for  the  abolition  of  slavery  because  it 
made  an  unfavorable  distinction  between  the  negroes  and  white  men,  ia 
denying  votes  to  the  negroes,  and  because  "  it  holds  up  a  doctrine  which  is 
repngnan^  to  the  principle  on  which  the  United  States  justified  their  sepa- 
ration from  Great  Britain." 

Sncli  were  the  opinions  of  the  committee  that  reported  that  Declaration. 
The  members  of  the  Continental  Congress  and  all  the  distinguished  leaders 
oi'  the  Revolution  held  similar  opinions.  Among  those  who  had  occasion  to 
express  their  opinions  in  favor  of  abolishing  slavery  in  this  country  may  be 
enumerated  the  names  of  Washington,  Madison,  Monk^^e,  Patrick  Henry, 
Pendleton,  Wythe,  Lee,  Edmund  and  Peyton  Randolph,  George  Mason, 
Judge  Iredell,  William  Pinckney,  Luther  Martin,  James  Wilson,  Hugh 
Williamson,  Rutledge  and  Hooper  and  all  the  members  of  the  first  Conti- 
nental Congress. 

Fairfax  County  (Virginia)  Meeting;  Geoeoe  Washington,  Bsq.,   presid- 
ing; Robert  Hakrisok,  gentlemaru,  Cierk. 

Resohed,  That  it  is  the  opinion  of  thia  meeting,  that,  during  our  present 
ditficulties  and  distress,  no  slaves  ought  to  be  imported  into  any  of  the 
British  colonies  on  this  continent ;  and  we  take  this  opportunity  of  de- 
claring our  most  earnest  wishes  to  see  an  entire  stop  forever  put  to  such  a 
wicked,  cruel,  and  unnatural  trade. — (Page  600.)         .... 

Virginia  Contention. — At  a  very  full  meeting  of  delegates  from  the  dif- 
ferent counties  in  the  colony  and  dominion  of  Virginia,  l>egun  in  Williams- 
burg, the  first  day  of  August,  in  the  year  of  om*  Lord  1774. 

**'♦*♦ 

The  abolition  of  domestic  slavery  is  tlie  greatest  object  of  desire  ia 
those  colonies  where  it  was  unhappily  introduced  in  their  infant  state.  But, 
previous  to  the  enfranchisement  of  the  slaves  we  have,  it  is  necessary  to  ex- 
rlude  all  further  importations  from  Africa.        .... 

From  Gen.  Washington  to  Robert  Morris. 

^  "  aourt  Vbmos,  12a  April,  1788. 

"  I  can  only  say,  that  there  is  not  a  man  living  who  wishes  more  sin- 
cerely than  I  do,  to  see  a  plan  adopted  for  the  abolition  of  it.  But  there 
Is  only  one  proper  and  effectual  mode  by  which  it  can  be  acooraplishefl, 
and  that  is  by  legislative  authority;  and  this,  as  far  as  my  suffrage  will 

go,  shall  never  be  wanting But  your  late  purchase  of  an 

estate  in  the  colony  of  Cayende,  with  a  view  of  emancipating  the  slaves 
on  it,  is  a  generous  and  noble  proof  of  your  humanity.  Would  to  God 
a  like  spirit  might  ditifuse  itself  generally  into  the  minds  of  the  people  of 
this  country."     .     .     . 

From  Mr.  Madison's  Report  of  DeJfates  in  tK«  Federal  Convention. 
Me.  Madison. — We  have  seen  the  mere  distinction   of  color,  made  in 
the  most  enlightened  period  of  time,  a  ground  of  the  most  oppressive  do- 
minion ever  exertised  by  man  over  man. — (Page  805.)    ^   .    . 
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Mb.  Madison. — And,  in  the  third  place,  where  slavery  exists,  the  repub- 
lican theory  becomes  still  more  fallacious. — (Page  899.)     .     .     . 

Mr.  L.  Maktin. — And,  in  the  third  place,  it  -was  inconsistent  with  the 
principles  of  the  Kevolution,  and  dishonorable  to  the  American  charac- 
ter, to  have  sach  a  feature  in  the  Constitution.     .     .     . 

We.  PiNCKNET.— If  the  States  be  all  left  at  liberty  on  this  subject, 
South  Carolina  may,  perhaps,  by  degrees,  do  of  herself  what  is  wished, 
as  Virginia  and  Maryland  have  already  done.     .     .     . 

Mr.  Suekman. — He  observed  that  the  abolition  of  slavery  seemed  to 
be  going  on  in  the  United  States,  and  that  the  good  sense  of  the  seve- 
ral States  would,  probably,  by  degrees,  complete  it.     .     .     . 

Col.  Mason. — Slavery  discourages  arts  and  manufactures.  The  poor  de- 
spise labor  when  performed  by  slaves.  They  prevent  the  emigration  of 
whites,  who  really  enrich  and  strengthen  a  country.  They  produce  the 
most  pernicious  effect  on  manners.  Every  master  of  slaves  is  born  a  petty 
tyrant.     They  bring  the  judgment  oOleaven  on  a  country.     .     .     . 

Mk.  Ellsworth. — Slavery,  in  time,  will  not  be  a  speck  in  our  country.  Pro- 
vision is  already  made  in  Connecticut  for  abolishing  it.  And  the  abolition 
has  already  taken  place  in  Massacliusetts.     .     .     . 

Mr.  Langdon  was  strenuous  for  giving  the  power  to  the  General  Govern- 
ment. He  could  not,  with  a  good  conscience,  leave  it  with  the  States,  who 
could  then  go  on  with  the  trathc,  without  being  restrained  by  the  opinions 
here  given,  that  they  wiU  themselves  cease  to  import  slaves.     .     .     . 

Me.  Willlamson  said,  that  both  in  opinion  and  practice  he  was  against 
slavery  ;  but  thought  it  more  in  favor  of  humanity,  from  a  view  of  all  cir- 
cumstances, to  let  in  South  Carolina  and  Georgia  on  those  terms,  than  to  ex- 
clude them  from  the  Union.     ,     .     . 

Me.  Madison  thought  it  wrong  to  admit,  in  the  Constitution,  the  idea 
that  there  could  be  property  in  men.  The»  reason  of  duties  did  not  hold,  as 
slaves  were  not,  like  merchandise,  consumed,  etc. — (Page  1427  to  1430.)  .  . 

Debates  in  Virginia  State  Convention,  called  to  ratify  the  Constitution. 

Mb.  George  Mason. — As  much  as  I  value  a  union  of  all  the  States,  I 
would  not  admit  the  southern  States  into  the  Union,  unless  they  agree  to 
Itsbe  discontinuance  of  this  disgraceful  trade,  because  it  would  bring  weakness 
and  not  strength  to  the  Union.     ,     .     . 

Mr.  Madison. — At  present,  if  any  slave  elopes  to  any  of  those  States  where 
slaves  are  free,  he  becomes  emancipated  by  their  laws ;  for  the  laws  of  the 
States  are  uncharitable  to  one  another  in  this  respect.     ... 

"     North  Carolina  State  Contention,  called  to  ratify  the  Constitution. 

Mb.  Iekdell. — When  the  entire  abolition  of  slavery  takes  place,  it  will  be 
an  event  which  must  be  pleasing  to  every  generous  mind  and  every  friend 
of  human  nature;  but  we  often  wish  for  things  which  are  not  attainable. 
It  was  the  wish  of  a  great  majoriiy  of  the  Convention  to  put  an  end  to  the 
trade  immediately,  but  the  State^  of  South  Carolina  and  Georgia  would  not 
agree  to  it.     .     .     . 

Mb.  Spaight. — South  Carolina  and  Georgia  wished  to  extend  the  term  ; 
the  Eastern  States  insisted  on  the  entire  abolition  of  the  trade.     .     .     . 

Mr.  Galloway. — Mr.  Chairman,  the  explanation  given  to  this  clause  does 
not  satisfy  my  mind.     1  wish  to  s^e  this  abominable  trade  put  an  end  to.  . 

Debates  in  the  Pennsylvania  State  Convention,  called  to  ratify  the  Consti- 
tution. 
Mb.  Wilson. — I  consider  this  as  laying  the  foundation  for  banishing 
slavery  out  of  this  country  ;  anJ  though  the  period  is  more  distant  than  I 
could  :vish,  yet  it  will  produce  the  same  kiiid,  gradual  change  which  was 
pursued  in  Pennsyl^jauia.     .    .     . 
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Extraet  from  Plan  of  a  C<m»titution  for  Virginia — Dremn  up  by  Mr.  Jef- 
ferson, in  178^. 

The  Greneral  Assembly  shall  not  have  power  to  permit  the  introdnction 
of  any  more  slaves  to  reside  in  this  State,  or  the  continnance  of  slavery  be- 
yond the  generation  which  shall  be  living  on  the  thirty-first  day  of  Decem- 
ber, one  thonsand  eight  hundred ;  all  persons  bora  after  that  day  being 
hereby  declared  free.—  i^Page  226.) 

These  men,  the  leaders  of  the  Revolution  in  the  Southern  States,  were 
clear  and  open  in  their  condemnation  of  slavery,  as  not  only  inconsistent 
with  our  institutions,  but  aa  injorioas  to  our  interests.     What  name  known 
to  American  history  can  be  mentioned,  expressing   different  sentiments. 
These  opinions  were  in  unison  with  the  general  opinion  then  prevailing 
through   the  country.     Samuel  Hopkins'   church,   in  Newport,   in   1770, 
resolved  that  slavery  should  not  be  tolerated  in  that  church.     The  first  Con- 
tinental Congress  retool  ved  unanimously  in  October  20,  1774,  to  wholly  dis- 
continue the  slave  trade,  and  to  sell  nothing  to  those  engaged  in  it,  and  to 
bold  them  as  inimical  to  the  liberties  of  tlie  country.     The  North  Carolina 
Provincial  Convention,  in  August,  1774,  resolved,  ''that  no  slaves  shall  be 
imported  after  the  1st  of  November  next."     The  convention  of  Georgia,  in 
January,  18, 1775,  declared  its  disapprobation  and  abhorrence  of  the  unnatu- 
ral practice  of  slavery  in  America,  and  resolved  "  to  use  their  utmost 
endeavors  for  tlie  manumission  of  our  slaves  in  this  colony;  and  the  con- 
vention in  Maryland,  in  November,  1774,  ak:;t>  declared   in  favor  of  the 
abolition  of  the  slave  trade.     The  Virginia  Convention,  in  August,  1774, 
unanimously  resolved  to  prohibit  the  slave  trade  alter  the  Ist  of  November 
next,  and  declared  that  "  the  abolition  of  domestic  slavery  is  the  greatest 
object  of  desire  in  those  colonies,  where  it  was  unhappily  introduced  in 
their  infant  State.     These  publicly  avowed  opinions  of  leading  men  and 
State  Conventions  are  decisive  as  to  the  opinions  of  the  country  on  that 
subject  at  the  time  of   the  Revolution.     In  addition  to  this  evidence  of 
public  sentiment,  the  Constitutions  of  the  States  of  Massachusetts,  New  York, 
New  Jersey,  Virginia,   Maryland,    North   Carolina  and  New  Hampshire, 
framed  pursuant  to  the  recommend  aion  of  Congress,  made  at  the  time  of. 
preparing  the  Declaration  of  Indepe.idence,  and  sanctioned  as  part  of  the  plan 
for  the  future  good  of  the  country,  adopted  provisions  in  which  no  dis- 
tinction between  white  and  colored  inhabitants  is  recognized  in  the  qualifi- 
cation of  voters.     And  in  Maryland,  negroes  actually  voted  till  1801,  and  in 
Virginia,  until  1850.    Pennsylvania  and  Georgia,  who  framed  their  consti- 
tutions much  later,  made  no  distinction  of  that  character;  and  in  Rhode 
Island  and  Connecticut,  States  that  determined  to  continue  under  the  gov- 
ernment of  their  own  "colonial  charters,  no  such  distinction  is  to  be  found. 
The  only  two  remaining  States  are  Delaware  and  South  Carolina.    Delaware 
had  no  State  constitution  untU  June,  1792,  and  in  that  constitution  the 
phrase   "  white   citizen   is  inserted  among   the  qualifications  for  voters. 
South  Carolina  formed  its  constitution  in  1776,  referring  to  its  laws  for  the 
qualifications  of  voters.    In  1778  and  in  1790,  she  remodelled  her  constitution, 
and  here  the  word  "  white"  citizen  is  inserted  as  a  qualification  of  electors. 
When  the  articles  of  confederation  were  framed,  the  privileges  and  immu- 
nities of  citizens  of  the  several  States  were  guaranteed  to  the ^  ret  inhain- 
tant*  of  each  of  the  Stutes.  -  After  these  articles  had  been  submitted  to  the 
States,  South  Carolina,  June  22,  1778,  moved  to  insert  the  word  ''  white  " 
after  free,  so  as  to  read  free  white  inhabitants,  bot  the  amendment  was 
rejected.  South  Carolina  and  Georgia  otily  voting  for  it 

It  therefore  appears  that  11  out  of  the  original  18  States  recognized 

no  distinction  between  free  blacks  and'  free  whites,  even  as  voters,  aud  that 

^the  two  States  where  such  a  (iistinction  was  recognized,  did  not  frame  their 

'constitutions  until  after  the  adoption  of  the  Federal  Constitution,  and  that 

their  right  as  v(5tei-s  and  not  as  citizens,  alone  is  aflfected  by  their  provisions. 
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Now,  under  such  circumstances,  to  put  forth  as  authoritative  history  that 
the  distinction  between  free  black  citizens  and  free  wliite  citizens,  waa 
recognized  and  acted  upon  in  the  period  of  the  Revolution,  is  a  proposition 

-  not  sustained  by  a  careful  examination  of  the  history  of  the  country;  and 
any  judicial  opinion  founded  upon  it,  is  not  only  without  authority,  as  not 
being  necess^-y  for  the  decision  of  the  case,  but  as  being  entirely  unsup- 
ported  by  the  history  to  which  it  refers. 

The  conclusion  is  therefore  clear  that  at  the  era  of  the  Revolution  free 
negroes  were  deemed  citizens  ;  and  that  proposition  is  sustained  by  cases  in 
8  Dev.  &  Bat.  20;  6  Iredell,  253 ;  18  Pick.  210. 

Another  proposition  not  necessary  to  the  decision  of  the  Dred  Scott  case, 
..  was  advanced  by  one  of  the  justices,  i.  e.,  that  property  in  slaves  was  the  only 

•  private  property  specifically  rt^tgnized  in  the  Federal  Constitution,  and 
that  it  is  the  duty  of  the  government  to  protect  and  enforce  it,  and  in  the 
report  of  the  case  it  is  stated  that  any  citizen  has  a  right  to  take  into  the 
public  territory  property  thus  recognized.  I  can  find  no  such  recognition  in 
the  Constitution.  Great  pains  were  taken  in  framing  that  instrument,  to 
Rvoid  such  recognition.  The  word  "  slave  "  or  slavery  is  not  to  be  found 
there.  Even  the  words  "  lawful  or  legal  servitude  "  were  deemed  too  strong 
for  the  convention,  and  in  what  is  designated  the  fugitive  slave  clause,  the 
words  are,  "  no  person  held  to  service  or  labor  in  one  State  under  the  laws 
thereof  escaping  into  another,  shall  in  consequence  of  any  law  therein  be 
discharged  from  such  service  or  labor." 

A  provision  equally  applicable  to  apprentices  and  redemptioners  as  to 
slaves.     There  is  no  recognition  of  the  right  of  property  in  men,  and  in  the 

-  case  of  Groves  vs.  Slaughter,  15  Peters,  507,  Justice  McLean  says  "  th» 
character  of  property  is  given  them  by  the  local  law."  '•  Tlie  Constitution 
acts  upon  slaves  as  persorts  and  not  as  property.''''  The  only  object  of  that 
provision  was  to  exempt  fugitive  slaves  from  the  operation  of  the  universal 
rule  tliat  a  slave  can  be  held  only  by  virtue  of  the  local  law,  and  it  must  be 
confined  to  that.  In  the  Federal  Constitution,  when  the  various  provisions 
in  relation  to  taxation  and  representation  carae  up,  the  question  as  to  how 
far  slaves  were  to  "be  deemed  property,  of  course  was  discussed  and  agitated. 
Mr.  Sherman  and  Mr.  Madison  declared  it  would  be  wrong  to  admit  in  the 

j^Constitution,  "  that  men  could  hold  property  in  men ;"  and  the  language  in 
relation  to  levying  a  tax  on  the  importation  of  slaves  was  changed,  so  that 
it  should  read  "not  more  than  a  tax  of  $10  on  each  person,"  and  the 
motion  to  designate  the  trade  allowed  as  '"the  importation  of  negroes," 
wtis  rejected.  Ayes,  3  ;  Nays,  6. 

Mr.  Randolph  of  Virginia,  and  Mr.  Gouverneur  Morris  of  New  York. 
entertained  and  expressed  similar  views.     It  was  on  motion  of  Mr.  Edmond 

.  Randolph,  when  the  fugitive  slave  provision  was  under  discussion,  that  the 
word  "  servitude  "  was  stricken  out,  and  the  word  "  service  "  inserted ;  the 
former  word  being  deemed  applicable  to  slaves,  and  the  latter  to  free  per- 
sons ;  and  when  that  provision  was  under  discussion,  the  word  "  legally  " 
before  "  held  to  service,"  was  stricken  out,  as  it  was  objected  that  slavery 
could  not  be  legal  in  a  moral  point  of  view,  and  it  was  amended  by  inserting 
the  words  "  under  the  laws  thereof." 

Convention  Journal,  306,  365,  384.  ■:  v-~.A  - 
With  these  facts  patent  on  the  face  of  our  country's  history,  T  am  war- 
ranted in  advancing  as  a  proposition  one  directly  contrary  to  that  of  our 
learned  opponent,  namely :  that  at  the  establishment  of  our  government, 
and  at  the  adoption  of  the  Federal  Oonstitution.  it  was  well  understood  that 
negro  slavery  was  held  to  be  wrong  in  principle  and  practice,  that  it  wh^ 
deemed  to  be  inconsistent  witli  the  foundation  and  principles  of  our  institu- 
tions; but  inasmuch  as  the  evil  existed  in  different  degrees,  in  ditierent 

•  States,  that  the  plan  of  a  gradual  extmction  of  domestic  .slavery  which  it 
'  was  conceded  must  take  place  should  become  the  care  and  duty  of  the  State 
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Governments  where  it  existed  ;  and  tliat  they  might  each  determine  on  the 
time,  the  mode  and  means  of  extirpating  the  evil. 

If  any  further  proof  is  wanted  of  that  proposition,  it  is  to  be  found  in  the 
debate  on  Doctor  Franklin's  petition  for  tlie  abohlion  of  slavery  in  the 
United  States,  before  the  First  Congress  held  under  the  Federal  Constitution. 
Mr.  Parker,  of  Virginia,  said  that  he  deemed  it  his  duty  as  a  citizen  of  the 
Union,  to  espouse  the  cause  of  the  petitioners.  Mr.  Paige,  of  Virginia,  was 
also  in  favor  of  it.  Mr.  Scott,  of  Pennsylvania,  declared  that  he  could  not 
conceive  how  any  person  could  be  said  to  acquire  property  in  another.  The 
representatives  f^ora  South  Carolina  and  Georgia  were  opposed  to  this  gene- 
ral emancipation ;  but  they  all  admitted  it  to  be  the  wish  of  the  country. 

Mr.  Jackson,  of  Georgia,  said,  "It  was  the  fashion  of  the  day  to  favor  the 
liberty  of  the  slaves." 

It  was  in  fact  an  implied  understanding  and  agreement.  In  carrying  out  that 
general  understanding,  the  various  States  in  the  North  took  up  the  subject 
with  great  vigor,  and  enacted  laws  for  the  gradual  emancipation  of  slaves 
within  their  respective  jurisdictions,  in  the  following  order:  Vermont  in 
1777;  Pennsylvania  in  1780;  New  Hampshire  in  1783;  Rhode  Is-laud  and 
Connecticut  in  1784;  New  York  in  1799 ;  and  New  Jersey  in  1804. 

In  Massachusetts,  by  a  judicial  decision  in  the  case  of  James  vs.  Lechmere, 
in  1770,  it  was  declared  that  slavery  had  no  legal  existence  in  the  State. 

Thus  eight  States  faithfully  carried  out  the  contemplated  plan  of  gradual 
emancipation,  and  seven  of  these  were  of  the  priginal  thirteen ;  and  in  so 
doing  they  rendered  the  principle  of  the  U^^claration  of  Independence  a 
living  letter,  instead  of  a  "  glittering  generality." 

At  that  period  abolition  of  negro  slavery  was  the  wish  and  determination 
of  the  country,  and  the  leading  patriots  of  Virginia,  New  York  and  Penn- 
sylvania— Washington,  Jetferson,  Patrick  Henry,  Madi.^on,  Mason,  Randolph, 
G-ouvernenr  Morris,  R.  R.  Livingst«in,  John  Jay,  Franklin  and  Wilson  all 
cooperated  with  those  of  New  England  in  giving  effect  to  that  understand- 
ing, within  their  respective  spheres  of  influence.  No  such  conclusion,  tiiere- 
fore,  as  the  appellants  maintain  iu  this  ca.se  can  be  derived  from  any  facts 
set  forth  in  the  history  of  the  country.  Indeed,  directly  the  opposite  conclu- 
sion is  the  proper  one  to  be  drawn  from  its  perusal.  Such  whs  the  opinion 
©f  the  world  ;  such  were  the  decisions  of  Courts  and  the  principles  of  gene- 
ral jurisprudence  at  the  era  of  our  Revolution.  Tliey  conform  tS  the 
jurisprudence  of  Europe  and  adopt  the  same  conclusions  as  to  slavery  being 
local  in  its  character  and  contrary  to  elementary  law. 

I  now  proceed  to  inquire  whether  there  are  any  features  in  American 
Slavery  that  should  recommend  it  to  special  favor,  in  a  court  of  justice. 
Its  general  principles  are  that  the  master  owns  the  bo<ly  of  the  slave,  his 
family  and  children  ;  that  he  can  sell  him,  either  with  or  without  his  wife 
or  his  children  ;  that  he  can  marry  the  man  or  the  woman  to  another  wife 
or  another  husband,  separating  families  at  his  pleasure ;  and  thi.s  is  also  done 
by  the  law,  in  the  division  of  estates,  without  the  consent  of  the  master; 
that  the  master  is  entitled  to  all  the  products  of  his  slave's  labor;  that  he 
gives  him  such  measure  of  food,  and  such  clothing  as,  in  the  master's  jmig- 
ment,  shall  be  deemed  sufficient;  that  he  coerces  that  slave  to  labor,  by  pun- 
ishment, the  dejrree  of  which,  short  of  taking  life,  depends  on  the  dis- 
cretion of  the  master;  and  that  all  these  high  powers  can  be  exercised  by 
an  agent  or  a  lessee,  with  the  same  legal  authority  as  the  master  himself  has. 
As  to  the  measure  of  punishment  and  the  kind  of  punishment,  the  reports 
of  cases  in  the  courts  of  the  slave  States  of  which  judicial  notice  can  be 
taken,  all  show  that  that  punishment  is  commonly  administered  after  the 
day's  labor  is  ended,  by  whipping  the  slave  when  tied  to  the  whipping-post. 
In  some  places  legal  provision  isunade  for  a  public  whipping-post  and  an  offi- 
cer to  administer  the  punishment. 

Should  such  a  mode  of  punishing  any  domestic  animals  be  perpetrated  in 
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a  tree  State,  one  week  would  nnt  ^Inpse  bef  »re  the  owner  would  be  made 
amenable  to  tlie  criminal  law.  Snch  a  system,  I  may  nately  say,  does  not 
recommend  itself  with  any  peculiar  degree  of  favor  to  the  consideration  of 
any  court  administering  the  laws  of  enliglitened  jarisprudence,  and  no 
exception  can  be  fairly  made  which  shall  exempt  it  from  their  application. 

I  find  an  objection  on  the  points  of  our  opponents,  in  which  the  color  of 
the  African  slave  is  made  a  justification  for  his  enslavement.  It  is  very 
easy,  wlien  a  class  is  souglit  to  be  made  tlie  object  of  oppression  and  tyranny, 
to  fix  upon  some  pretence,  nnder  color  of  which  that  oppression  can  be 
exercised.  In  former  times,  when  slavery  was  more  general,  a  difference  in 
religion,  or  the  want  of  religion — the  fact  that  a  race  was  heathen,  or  infi- 
del, or  heretic,  was  deemed  a  good  reason  for  reducing  it  to  slavery.  It 
making  very  little  difference  in  the  condiiion  of  one  destined  to  ever  endn- 
ring  punishment,  that  his  limited  eartlily  existence  should  afford  him  some 
foretaste  of  wliat  he  is  hereafter  to  endure. 

Oliver  Oromwell,  a  sagacious  ar-«^ar-seeing  statesman,  thought  he  saw 
in  the  difference  of  religion  between  tlie  Irish  and  the  Puritans,  and  in  the 
hopeless  and  unimproving  condition  of  that  unfortunate  island,  a  full  jnstifi- 
cati'tu  for  reducing  a  large  portion  of  its  population  t^  slavery,  and  supply- 
ing tlieir  place  with  God-fearing  Presbyterians.  That  experiment  was 
carried  out  to  some  extent  in  the  north  of  Ireland,  and  a  large  number  of 
Irisli  Catholics  were  shipped  as  slaves  to  Barbadoes.  But  it  may  well  be 
dout)teil  whether  such  proceedings  even  against  heretics  or  infidels  can  be 
justified  by  any  sound  rule  of  morals  or  ethics.  As  Utile  can  it  be  justified 
in  respect  to  those  of  a  different  color.  Montesquieu  mav,  perliaps,  be 
deemed  the  original  suggestor  of  tds  peculiar  justification  of  negro  slavery. 
I  will  read  to  t!ie  Court  from  his  Spirit  of  Laws  a  few  of  his  suggestions  on 
that  p  lint:  whicli  are  probably  as  sound  as  those  on  the  appellant's  points. 
Tliat  distinguished  autiior  says: 

"If  I  should  be  obliged  to  sustain  the  right  of  making  negro  slave*,  this  is 
what  I  should  say  :  The  Europeans,  having  exterminated  the  Americans,  are 
obliged  to  enslave  the  Africans  to  cultivate  so  much  land.  Sugar  would  be 
too  dear  if  we  should  be  obliged  to  cultivate  the  plant  except  by  slave  labor. 
They  are  altogether  black,  and  they  have  noses  so  flattened  that  it  is  almost 
impossible  to  pity  them.  One  dare  not  impute  to  the  Deity,  who  is  a  being 
all- wise,  that  he  has  put  a  soul — especially  a  good  soul — in  so  black  a  body. 
A  proof  that  the  negroes  have  not  common  sense  is  that  they  prize  more 
a  collar  of  glass  than  one  of  gold,  which  among  nations  polished,  is  of  so 
great  importance  !  It  is  impossible  that  we  should  suppose  these  people  are 
men ;  because,  if  we  grant  that  they  are  men,  we  shall  begin  to  believe  that 
we  ourselves  are  not  Christians.  Weak  minds  exaggerate  too  much  the 
injustice  done  to  Africans;  for  if  it  was  so  great  as  they  say,  how  does  it 
happen  that  European  governments,  who  make  so  many  useless  conventions, 
have  made  no  convention  in  favor  of  mercy  and  justice." 

Some  persons  have  indeed  supposed  that  Montesquieu  was  here  indulging 
in  a  spirit  of  sarcasm  ;  but  as  it  has  been  gravely  cited  by  a  profound  judge 
as  a  serious  defence  of  negro  slavery,  I  must  presume  that  I  am  mistaken  in 
attributing  a  spirit  of  lightness  to  so  grave  a  jurist. 

I  shall  not  detain  the  court  any  further  on  the  point  that,  because  these 
persons  have  a  different  color,  any  different  rule  of  ethics  or  law  is  applica- 
ble to  them  ;  but  sliall  proceed  "to  the  consideratioa  of  some  other  topics 
pertinent  to  the  case.  In  the  United  States  we  have  a  government  of  divided 
powers.  The  people  have  delegated  certain  powers  to  the  Federal  Govern- 
ment, nnder  the  Constitution,  and  have  reserved  to  the  State  governments 
what  has  not  been  conferred,  either  expressly  or  by  im}>lication,  upon  the 
Federal  Government,  and  what  is  not  prohibited  in  the  State  Constitutions 
to  the  State  governments.  The  legislature  has,  in  the  exercise  of  its  sove- 
reign authority,  prohibited  any  slave  from  being  brought  within  this  State. 
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The  persoos  here  claimed  as  slaves,  are  free  by  the  express  enactment  of  th« 
legislatare  of  thl^  State. 

1  R.  S^  Part  1,  Tit.  656,  7,  §  1. 

*'  No  person  held  as  a  slave  shall  be  imported,  intrt»daced,  or  brouj^ht 
into  this  State,  on  any  pretence  whatever.  Everj  such  person  shall  be 
free." 

"  Every  person  brought  into  this  State  as  a  slave  shall  be  free." 

The  exception  originally  made  in  favor  of  persona  in  transitu  with  their 
slaves,  was  repealed  in  1841. — Ch.  247. 

The  State  has  prohibited,  so  far  as  it  can  prohibit  by  law,  the  sLive  trade 
from  being  carried  on  in  any  manner  through  its  territory.  Is  that  law 
beyond  its  constitutional  power  ? 

There  is  no  prohibition  in  the  State  Constitution  agdinst  the  passing  of 
Buch  a  law. 

Is  there  any  in  the  Federal  Constitution  ?  It  is  said  that  the  power  to 
regulate  commerce  between  the  States  is  exclusively  vested  in  Congress  ;  but 
in  Groves  vs.  Slaughter,  the  Supreme  Court  of  the  IJnited  States  deinded  that 
the  migration  of  slaves  between  the  States  did  not  fall  within  that  power; 
that  Congress  could  not  prohibit  or  regulate  that  trade,  or  migration,  under 
the  commercial  regulating  power.  Is  there,  then,  no  power,  under  our 
government,  to  regulate  or  prohibit  that  trade?  It  is  not  iu  Congrede. 
Can  it  then  be  anywhere  than  in  the  States? 

Bat  more :  the  State  Government  has  exercised  this  power,  without 
question,  in  many  other  instances.  Many  of  Ke  slave  States  have  passed 
laws  prohibiting  the  importation  of  slaves  within  their  respective  territo- 
ries. Virginia,  Maryland,  Louisiana  and  Mississippi  have  passed  laws  of 
this  character.  Is  it  competent  for  the  legislatare  of  a  slave  State  to  pass 
such  laws,  and  not  competent  for  the  legislature  of  a  free  State  to  do  the 
same  ?  It  is  justified  in  the  slave  States  on  the  ground  that  it  is  a  police 
power;  and  without  doubt,  that  justification  rests  on  a  sound  foundation. 
But  if  the  power  is  recognized  to  exist  in  a  State  Government,  the  motives 
for  its  exercise  belong  solely  to  the  judgment  of  tlie  State  Legislatare. 

No  Court  can  declare  a  law  to  be  unconstitational  because  it  may  deem 
the  motive  which  induced  its  passage  not  su.liciently  strong  for  that  end. 
The  legislature  in  whom  the  power  is  vested  is  the  sole  judge  of  the  propri- 
ety of  its  exercise.  The  Slave  States  deemed  the  exercise  of  such  'an 
authority  to  be  most  important  for  the  preservation  of  their  tranqudlity  ;  and 
it  cannot  be  conceded  to  them,  unless  the  same  concession  is  made  to  the 
Free  States.  In  this  connection  I  may  also  remark  that  the  right  to  declare 
and  control  the  condition  of  its  citizens,  is  a  right  belonging  to  the  States, 
and  has  not  been  conferred  on  the  Federal  Government ;  otherwise,  the 
whole  power  over  Slavery  must  be  deemed  within  the  control  of  Con- 
gress. 

I  now  turn  to  the  clfum  that  under  this  G<»vemraent,  we  are  bonnd  to 
recognize  the  claim  of  the  master  while  travelling  in  this  State,  either  by 
foroe  of  the  Federal  Constitution,  or  under  a  rule  of  comity.  We  contend 
that  those  persons  claimed  as  slaves  cannot  be  held  here  by  virtue  of  any 
provision  of  the  Constitution  of  the  dnited  States. 

The  provisions  cited  on  the  argument  before  Mr.  Justice  Paine  are : 

That  relating  to  fugitives  from  justice.     Art.  4,  §  2. 

That  full  faith  and.  credit  shall  be  given  in  each  State  to  the  public  acts 
of  every  other  State.     Article  4,  §  1. 

That  the  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  States.     Art.  4,  §  2. 

That  no  citizen  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law.     Article  5  of  Amendments. 

None  of  these  provisions  have  any  reference  to  this  case. 

They  are  not  fugitives  escaping  into  this  State  from  another  State. 
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We  pive  ftill  faith  and  credit  to  the  act  of  Virginia,  that  made  these  per- 
Bnns  slaves  there. 

We  allow  the  appellant  all  the  privileges  and  immunities  of  a  citizen  of 
this  State. 

He  has  not  been  deprived  of  property  by  these  proceedings. 

The  appellant  had  no  property  in  these  persons.  It  ceased  to  be  pro- 
perty when  he  brousibt  them  into  the  State  of  New  York. 

The  Constitution  of  the  United  States  is  a  grant  of  powers  to  the  General 
Government  It  follows,  by  necessary  consequence,  that  what  is  not  grunted 
is  reserved. 

If  there  is  no  grant  of  power  to  enforce  upon  New  York  the  obligation  to 
allow  a  citizen  of  a  Slave  State  to  bring  his  slaves  here  and  retain  them 
here  as  slaves,  while  sojourning  or  passing  through  this  State,  the  General 
Government  has  not  the  power ;  and  the  right  to  do  so  does  not  exist. 

New  York  having  prohibited  the  act,  no  jurisdiction  can  declare  her  law 
nnconstitntional. 

She  has  the  right  to  reiterate  the  law  of  nature — to  purge  her  soil  of  an 
evU  that  exists  only  in  violation  of  natural  right — to  maintain,  in  practice 
as  well  as  theory,  the  sacred  rights  of  persons  and  personal  liberty. 

Even  in  consenting  to  the  reclamation  of  fugitives  from  service,  she  does 
not  acknowledge  the  law  of  slavery. 

She  agrees  to  ignore  that  question,  and  not  to  in(]uire  into  the  nature  of 
the  duty  of  service,  on  the  part  of  the  fugitive,  wliether  a  slave  or  an 
apprentice,  but  to  remit  him  to  the  Courts  of  the  State  from  which  he  fled. 

But  this  is  the  extent  of  her  duty.  Her  bond  extends  no  further  than  to 
\h&  fugitive. 

As  to  all  other  persons,  her  laws  protect  their  personal  liberty  against  vW 
claimants. 

The  Federal  Constitution  does  not  impose  any  implied  obligation  on 
the  part  of  New  York,  to  allow  a  slave  within  her  borders,  in  any  form  o  - 
tinder  any  circumstances.  ^ 

The  provision  relating  to  the  surrender  of  fugitives  from  service,  is  tli-.* 
only  possible  case  where  such  an  obligation  can  arise.  And  by  incorpm-  - 
ting  this  provision  in  the  Constitution,  every  ether  case  is  exclude  1.- 
Expresfdo  unites,  exclnsio  alteritis. 

■'if  the  general  right  existed,  and  it  was  admitted  that  a  slave  of  a  S'lVf^ 
State  might  stUl  be  held  if  escaping  into  or  taken  into  a  free  Stat*  in  trandtn. 
the  constitutional  provision  as  to  fugitives  would  be  superfluous. 

The  comity  of  States  does  not  require  us  to  admii  slavery  into  onr  Stit;^ 
in  any  form.  Our  policy  is  that  of  freedom,  their  policy  the  rever^"-. 
Comity  is  on  the  principle  of  reciprocity,  and  whether  it  should  be  exercise' '. 
or  not,  is  a  question  for  the  government  or  State  to  determine,  and  not  tin.* 
court. 

In  Augusta  t)«.  Earle,  13  Pet  589,  Oh.  J.  Taney  says,  "that  in  extendi:!'." 
comity  toward  the  laws  of  other  States,  it  is  the  State  and  not  theOoiiit 
that  establishes  the  rule.  There  cfin  be  no  comity  by  jndicial  constructiDii 
here,  because  the  State  has  an  express  statute,  declaring  these  persons  to  be 
free.  It  has  taken  from  the  Court  all  j>o\ver  to  declare  a  rule  of  comity  by 
an  express  law  declaring  that  such  a  rule  •<lir.ll  not  bo  observed.  But  comity 
is  not  an  obligation  to  be  enforced.  It  is  a  courtesy,  allowed  by  the  paity 
extending  it;  and  in  deciding  whether  comity  requires  as  to  do  this,  we  look 
to  our  own  laws  for  authority.  (Story,  Conflict  of  Laws,  §§  23,  24,  36,  37.) 
It  cannot  be  exercised  in  violation  of  our  own  laws.  An  act  cannot  be 
allowed  to  be  done  by  a  citizen  of  another  State,  which  would  be  deemed  a 
felony  if  done  by  one  of  our  own  citizens.  These  principles  have  never 
been  questioned,  and  these  laws  have  always  been  submitted  to,  from  the 
foundiition  of  our  government,  until  Mr.  Calhoun  adopted  and  promulgated 
the  idea  of  a  balance  of  power  between  the  Slave  States  and  the  Free  States 
in  the  Federal  Government,  and  thus  gave  life  and  vigor  to  this  sectional 
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Btrife.  No  one  ever  doubted  until  that  time,  that  these  laws  were  con-<tita- 
tional,  and  without  question.  He,  however,  tinding  that  the  Free  States 
were  outnumbering  the  Slave  States  in  wealth  and  population,  advanced  the 
idea  that  it  was  necessary  to  maintain  a  balance  of  power  between  the  Free 
and  Slave  States  in  the  Federal  Government;  and  that  the  Slave  States 
should  be  compensated  by  an  increase  of  slave  representation  in  the  Senate 
for  the  increase  of  free  representation  in  the  House.  This  has  produced  the 
state  of  feeling  which  we  find  now  existing  in  the  country. 

This  controversy  has  produced  in  our  public  councils  a  bitterness  of  feel- 
ing that  can  find  no  place  here.  Here  we  are  to  look  for  the  application  of 
principles  derived  from  the  Constitution  and  the  history  of  the  country. 
The  propositions  laid  down  on  the  respondent's  points,  if  sanctioned  by  this 
Court,  will  go  to  restore  those  views  of  the  Constitution  that  have  been  dis- 
turbed and  shaken  by  this  controversy.  In  that  way,  and  that  way  only, 
can  harmony  be  restored  to  the  public  mind,  by  going  back  to  the  principles 
promulgated  by  those  who  framed  our  institutions,  the  spirit  of  mutual 
concession  and  forbearance  that  then  existed,  and,  above  all,  a  determination 
on  the  part  of  the  whole  country  that  all  institutions  which  are  inconsistent 
with  the  principles  that  lie  at  the  foundation  of  our  government,  shall  give 
way  in  due  time  and  in  a  proper  manner,  to  the  force  of  Christianity  and  civi- 
lization. No  harmony  can  be  produced  by  an  acquiescence  in  a  system  that 
contemplates  the  lasting  bondage  of  any  one  part  of  the  community.  Such 
a  system  is  inconsistent  with  that  eternal  rule  of  right  which  must  and  will 
vindicate  itself;  and  if  a  system  founded  upoff^such  monstrous  injustice  is 
sought  to  be  maintained  as  a  permanent  institution,  nothing  can  follow  from 
it  but  dissension  and  confusion.  Human  will  and  human  laws  must  yield 
in  such  a  conflict.  In  the  universal  language  of  all  the  races  of  man  in  all 
ages,  God  is  above  all.  His  laws  must  prevail,  and  history  teaches  that 
their  tendency,  however  slowly,  still  ii-resistibly  operates  to  bring  about 
the  etitablishment  of  human  freedom.  By  recogniziog  in  each  State  the 
power  to  declare  and  regulate  the  condition  of  its  own  population;  the 
right  of  controlling  them  by  State  legislation  and  State  policy;  and  giving  •. 
to  the  Federal  Government  the  power  of  controlling  the  foreign  relation* 
and  the  domestic  powers  designated  in  the  Constitution,  tiie  relative  har-j  » 
mony  of  the  two  governments  will  be  maintained,  and  the  tranqaillity|Of 
the  country  will  be  best  preserved. 

New  York,  whilst  it  claims  the  right  on  its  own  part  of  regulating  and  ■ 
controlling  its  own  policy,  repudiates  all  right  or  authority  to  interi'ero  with 
the  policy  or  social  condition  of  any  other  State.     She  is  faithful  to  her  own 
obligations  to  the  Federal  Constitution,  and  she  means  to  maintain  her  own  . 
rights  under  that  Constitution.  "  - 

These  slaves  were  brought  voluntarily  by  their  mistress  into  this  State.    :• 
She  thus  subjected  them  to  the  operation  of  our  laws ;  and  tiiLs  Ikw  always 
been  decided  by  the  Courts,  in  the  slave  as  well  as  in  the  free  States,  as  an 
acquiescence  on  the  part  of  the  owner  in  the  operation  of  those  laws,  and  a 
consent  to  the  emancipation  of  the  slave. 

But  it  is  said  that  the  States  are  inhibited  from  passing  these  laws,  and 
that  the  whole  subject  is  committed  to  Congress,  und«r  the  commercial  ' 
regulating  power.  This  is  not  so.  When  the  case  of  Ogden  m.  Gibbons  waa 
decided,  the  opinion  of  the  Court  was  that  the  commercial  regulating  power 
was  exclusive ;  but  afterward,  in  the  case  of  New  York  vs.  Miln  (a  case 
which,  with  the  late  Mr,  Ogden,  I  had  the  honor  to  argue  before  the 
Supreme  Court),  the  Court  adopted  the  principle  that  the  passenger  laws, 
which  are  similar  to  these,  might  be  passed  under  the  police  power.  In  the 
case  of  Groves  vs.  Slaughter,  the  court  held  that  the  power  of  regulating  the 
migration  of  slaves  between  the  States  was  not  in  Congress,  It  is  obvious 
that  such  a  power  must  exist  somewhere  A  trade  like  this  must  neces- 
sarily be  subjected,  whenever  necessar-,  to  legal  regulation;  and  if  Congress 
has  not  the  authority,  the  State  government  must  have  it. 
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Then,  I  say,  these  j^reons  capnot  be  restrained  of  their  liberty  here, 
whatever  may  have  beeu  their  condition  in  Vir^nia.  If  rostrainci  of  lib- 
erty here,  it  must  be  either  under,  and  by  virtue  of  our  laws,  or  nii'^ti  the 
laws  of  Virginia.  The  allegation  of  the  suit  is,  that  they  were  held  and 
confined  in  a  certain  house  in  the  city  of  New  York  against  their  will. 
The  answer  is,  they  were  slaves.  Our  laws  prohibit  any  such  holding 
They  furnish  no  remedy  if  the  persons  claimed  refuse  to  be  detained.  Tlie 
question  here  is,  can  they  be  detained  ?  Certainly  not  by  our  laws ;  and 
our  Courts  can  only  administer  our  own  laws.  The  laws  of  Virginia  are  not 
in  force  here.  If  the  slave  resists,  how  can  he  be  compelled  to  subjection  ? 
If  the  master  has  not  the  power  to  enforce  obedience,  be  cannot  invoke  the 
aid  of  law,  for  no  law  exists  for  such  a  case.  It  follows  that  our  laws  in 
this  respect,  if  they  remain  neutral,  leave  the  parties  to  their  natural  rights. 
This  being  so,  tlie  slave  is  free.  Our  authorities  can  only  execute  the  laws 
of  this  State,  and  not  those  of  another  State. 

Again,  I  say  these  persons  are  free  by  the  common  law.  The  Englisli 
common  law,  as  adjudicated  before  and  since  our  Revolution,  as  expounded 
by  the  Courts  of  Maryland,  Virginia,  South  Carolina,  Louisiana,  Missouri  and 
Kentucky,  adjudges  them  to  be  free.  By  the  principles  of  the  law  of  nations 
and  of  universal  jurisprudence  maintained  by  the  philosophers  and  jurists  of 
various  countries,  in  all  ages,  and  recognized  by  all  Christendom,  they  are 
free.  The  Constitution  of  the  United  States  does  not,  by  any  express  terms, 
require  tlie  Court  to  deliver  them  to  slavery.  No  implication  can  be  drawn 
from  any  provision  of  that  instrument  to  remand  them  to  slavery.  The 
laws  of  tliis  State  expressly  declare  them  free.  In  conclusion,  we  urge  in 
their  behalfthe  common  jurisprudence  of  all  nations — the  principles  of  the  com- 
mon law — the  doctrines  of  the  founders  of  our  government — the  legislation 
of  our  own  State — the  public  opinion  of  the  world,  and  we  deny,  on  the 
part  of  the  people  of  the  State  of  New  York,  that  these  persons,  claimed  as 
slaves,  can  be  deemed  as  such  in  our  Courts  of  justice. 

I  have  given  to  the  Court  the  result  of  ray  examination  into  the  history 
of  the  Revolution :  the  formation  of  the  Articles  ^^^Confederation.  and  of 
the  Federal  Constitution ;  the  debates  in  the  State  conventions  that  adopted 
the  same  ;  the  early  proceedings  of  Congress,  and  the  acts  of  gradual 
emancipation  in  a  majority  of  the  States.  They  lead  irresistibly  to  the  oon- 
ohision  that  it  was  then  contemplated  that  Slavery,  as  a  system,  was  incon- 
sistent with  our  political  institutions;  tlie  ditliculties  of  getting  rid  of  the 
evU  were  all  foreseen ;  but  it  was  conceiied  that  it  must,  to  relieve  us 
from  the  charge  of  inconsistency,  be  ultimately  abolished  ;  and  that  in  con- 
sequence of  the  different  degrees  of  slavery  existing  in  various  States,  the 
strong  state  necessity  presented  by  the  condition  of  the  country,  the  time 
and  manner  of  its  extinction  should  be  intrusted  to  the  several  State 
goverments.  It  appears  that  more  than*  half  of  these  State  Governments 
have  faithfully  and  scrupulously  carried  out  that  engagement,  to  the  very 
spirit  and  letter  ;  and  that  the  others  have  failed  so  to  do.  But  we  con- 
template taking  no  action  in  consequence  of  that  failure.  New  York,  faith- 
ful herself  in  the  performance  of  all  her  federal  obligations,  ex^iress  and 
implied,  prefers  to  trust  to  a  spirit  of  justice  that  yet  may  be  revived  on 
the  part  of  those  who  have  not  carried  out  their  obligations  under  the  Con- 
stitution in  the  same  manner  she  has  done.  She  repudiates  all  attempts  to 
interfere  with  the  policy  of  otlier  States ;  and  will  brook  no  interference 
M'ith  her  own.  If  the  executive  of  any  State  of  this  Union  should  find 
himself  compelled,  from  civil  dissension  or  servile  commotions,  to  ask  the 
interposition  of  the  Federal  Government,  New  York  will  cheerfully  furnish 
her  quotA  of  the  force  necessary  to  restore  tranquillity.  Of  fugitive  slaves, 
when  properly  demanded,  she  makes  no  pretensions  to  avoid  the  restoration. 
She  seeks  no  interference  with,  or  evasion  of  that  public  duty.  If  per- 
chance, instead  of  a  fugitive  slave,  it  should  be  a  fugitive  system  of  human 
servitude,  that  should  demand  the  care  and  attention  of  the  Federal  Govem- 
--.      -  5 
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ment,  that  ■would  present  another  question,  which  it  might  be  the  dnty  of 
that  government  to  take  care  of  and  to  control.  Bnt  it  is  to  be  hoped  that 
snch  a  day  is  far  distant,  and  that  this  Oonrt,  guided  By  the  su^estions  that 
have  been  made,  and  enforcing  them  with  more  power  of  argument  than  I 
possess,  may  put  forth  a  decision  in  relation  to  the  principles  involved  in 
this  case  that  shall  establish  the  law — that  law,  to  borrow  the  language  of 
Hooker,  whose  seat  is  in  the  bosom  of  the  Constitution,  and  whose  voice  is 
the  harmony  of  the  Union. 


ARGUMENT  OF  MR.  EVARTS  FOR  THE  RESPONDENTS. 

Mk.  Etabts,  open  addressing  the  Court,  submitted  the  following  Points, 
saying  that  they  were  intended  to  be  taken  in  connection  with  those  of  his 
learned  associate  (Mr.  Blunt),  and  that  he  had  not  thought  it  necessary  to 
repeat  the  citations  to  be  found  on  Mr.  Blunt's  points,  and  on  which  they 
both  relied. 

POINTS. 

First  Poixt. — The  writ  of  Habeas  Corpus  belongs  of  right  to  every  per- 
son restrained  of  liberty  within  this  State,  under  any  pretence  whatsoever, 
unless  by  certain  judicial  process  of  Federal  or  State  authority. 
2  Rev.  Stat.  p.  563,  §  21.  /" ^ 

Tliis  right  is  absolute,  (1)  against  legislative  invasion,  and  (2)  against  jodi- 
eial  discretion. 

Cons.  Art.  I.  §  4. 
2  Rev.  Stat.  p.  565,  §  31. 
In  behalf  of  a  hnman  being,  restrained  of  liberty  within  this  State,  the  . 
writ,  hy  a  legal  n^e^ity,  must  issue. 

The  office  of  the  writ  is  to  enlarge  the  person  in  whose  behalf  it  issues, 
unless  legal  cause  be  shown  for  the  restraint  of  liberty  or  its  continuation ; 
and  enlargement  of  liberty,  unless  such  cause  to  the  contrary  be  shown, 
flows  from  the  writ  by  the  same  legal  necessity  that  required  the  writ  to  be 

/         1  Rev.  Stat.  56T,  §  39.  ' 

Seookt>  Point. — The  whole  question  of  the  case,  then,  is,  does  the  rela- 
tion of  slaveowner  and  slave,  which  subsisted  in  Virginia  between  Mrs. 
Leinmon  and  these  persons  while  there,  attend  upon  them  whUe  commorant 
within  this  State,  in  the  course  of  travel  from  Virginia  to  Texas,  so  as  to 
ftimish  "legal  cause"  for  the  restraint  of  liberty  complained  o^  and  so  as  to 
compel  the  authority  and  power  of  this  State  to  sanction  and  maintain  such 
restraint  of  liberty. 

1.  Legal  cause  of  restraint  can  be  none  other  than  an  authority  to  main- 
tain the  restraint  which  has  the  force  of  law  within  this  State. 

Nothing  has,  or  can  claim,  the  authority  of  law  within  this  State,  unless 
it  proceeds — 

(A.)  From  the  sovereignty  of  the  State,  and  is  found  in  the  Constitution  or 
Statutes  of  the  State,  or  in  its  unwritten  common  (or  customary)  law  ;  or — 
(B.)  From  the  Federal  Government,  whose  Constitution  and  Statutes  have 
the  force  of  law  within  this  State. 

So  far  as  the  Law  of  Nations  has  force  within  this  State,  and  so  far  as, 
"by  comity,"  the  laWft  of  other  sovereignties  have  force  within  this  State, 
they  derive  their  efficacy,  not  from  their  own  vigor,  but  by  administration 
aa  a  part  of  the  law  of  this  State. 

Story  Oonfl.  Laws^  §  18,  20, 23,  25,  29,  33,  36,  37,  38. 
Bank  of  Augusta  to.  Earle,  13  Pet.  519,  589. 
Da^rymple  vs.  Dalrympla,  2  Hagg.  Consist.  Rep.  59. 
Dred  Scott  M.  Sandford,  19  How.  460-1,  48ft-7. 
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II.  The  Oonstitation  of  the  United  States  and  the  Federal  Statutes  give 
no  law  on  the  subject. 

The  Federal  Constitution  and  legislation  nnder  it  have,  in  principle  and 
theory,  no  concern  with  the  domestic  institutions,  the  social  bu'^is.  the  social 
relations,  the  civil  conditions,  which  obtain  within  the  several  States. 

The  actual  exceptions  are  special  and  limited,  and  prove  the  rule. 

They  are^ 

1.  A  reference  to  the  civil  conditions  obtaining  within  the  States,  to  fur- 
nish an  artificial  enumeration  of  persons  as  the  basis  of  Federal  Representa- 
tion and  direct  taxation,  distributively  between  the  States. 

2.  A  reference  to  the  political  rights  of  suffrage  within  the  States  as,  re- 
spectively, supplying  the  basis  of  the  Federal  suffrage  therein. 

3.  A  provision  securing  to  the  citizens  of  every  State  within  every  other 
the  privileges  and  immunities,  (whatever  they  may  be,)  accorded  in  each  to 
its  own  citizens. 

4.  A  provision  preventing  the  laws  or  regulations  of  any  State  governing 
the  civil  condition  of  persons  within  it,  from  operating  upon  the  condition 
of  persons  "held  to  service  or  labor  in  one  State,  under  the  laws  thereof^ 
escaping  into  another." 

None  of  these  provisions,  in  terms  or  by  any  intendment,  support  the 
right  of  the  slaveowner  in  his  own  State  or  in  any  other  State,  except  the 
last.  This,  by  its  terms,  is  limited  to  its  special  case,  and  necessarily  ex- 
cludes Federal  intervention  in  every  otlier. 

Const.  U.  S.  Art.  I.  sec.  2,  subd.  1  and  3. 

Art.  IV.  sec.  2,  subd.  1  and  3. 

Laws  of  Slave  States,  and  of  Free  States,  on  Slavery. 

Ex  parte  Simmons,  4  W.  C.  C.  R.  396. 

Jones  t».  Van  Zandt,  2  McLean,  597. 

Groves  rs.  Slaughter,  15  Peters,  506,  508-510. 

Prigg  T8.  Penn  ,  16  Peters,  611-12,  622-3-5. 

Strader  vs.  Graham,  10  How.  82,  93. 

New  York?*.  Miln,  11  Peters,  136. 

Dred  Scott  ts.  Sandford,  19  ilow.  393. 

Ch.  J.  452.  i-^J 

^  Nelson,  J.  459,  461. 

Campbell,  J.  508-9,  516-17. 
The  clauses  of  the  Constitution  of  the  United  States  touching  the  com- 
mercial power  of  the  Federal  Government  Lave  no  effect,  directly  or  indi- 
rectly, upon  the  question  under  consideration. 

Cons.  U.  S.  Art.  I.  sec  8,  subd.  3.  .  ' 

"  "      sec.  9,  subd.  1,  5.  "   V  : 

■  The  Passenger  cases,  7  How.  283.  •  " 

Groves  f)».  Slaughter,  ut  supra.  ^-v;v..'r-.- 

New  York  vs.  Miln,  ut  supra.  •'    •>.r;'-v;  • 

ni.  The  common  law  of  this  State  permits  the  existence  of  slavery  in  no 
case  within  its  limits. 

Cons.  Art.  I.  §  17. 

Sommersett's  Case,  20  How.  St.  Trials,  79. 

Knight  vs,  Wedderbnrn,  Id.  §  2.  .  ■ 

Forbes  t>».  Cochrane,  2  B.  &'c.  448. 

Shanley  vs.  Harvey,  2  Eden,  126.  ■ 

The  Slave  Grace,  2  Hagg.  Adm.  118,  104. 

Story  Confl.  Laws,  §  96.' 

Co.  Litt.  124  b.  '■'' 

IV.  The  statute  law  of  this  State  effects  a  universal  proscription  and  pro- 
hibition of  the  condition  of  slavery  within  the  limits  of  the  State. 

I   R.   St.  p.   656,  §  1. — No  person  held  as  a  slave   shall  be  imported. 
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introduced  or  bronght  into  this  State,  on  any  pretetiie  whatever,  except 
in  the  cases  herein  after  specified.  Every  such  persxn  shall  be  free.  Every 
person  held  aa  a  slave,  who  hath  been  introduced  or  brought  in  this  State 
contrary  to  the  laws  in  force  at  the  time,  shall  be  free,  f 

§  16.  Every  person  born  within  this  State,  whether  white  or  colored,  ia 
free;  every  person  who  shall  hereafter  be  born  within  the  State,  shall  be 
free ;  and  every  person  bronght  into  this  State  as  a  slave,  except  as  authd- 
rized  by  this  title,  shall  be  free. 

2  R.  St.  p.  664,  §  28. 

Laws  1857,  p.  797. 

Dred  Scott  «*.  Sandford,  19  How.  591-505. 

Thibd  Point. — It  remains  only  to  be  considered  whether,  nnder  the  prin- 
ciples of  the  Law  of  Nations,  as  governing  the  intercourse  of  friendly  States, 
and  as  adopted  and  incorporated  into  the  administr  ition  of  our  mtinicipal 
law,  comity  requires  the  recognition  and  support  of  the  relation  of  slave- 
owner and  slave  between  strangers  passing  through  our  territory,  notwith- 
standing the  absolute  policy  and  comprehensive  legislation  which  prohibit 
that  relation  and  render  the  civil  relation  of  slavery  impossible  in  our 
own  society. 

The  comity y  it  is  to  be  observed,  under  inquiry,  is  (1)  of  the  State  Mid 
not  of  the  Court,  which  latter  ha^xO  authority  to  exercise  comity  in  be- 
half of  the  State,  but  only  a  judicidi  power  of  determining  whether  the  main 
policy  and  actual  legislation  of  the  State  exhibit  the  comity  inquired  of;  and 
(2)  whether  the  comity  extends  to  yielding  the  affirmative  aid  of  the  State 
to  maintain  the  mastery  of  the  slave-owner  and  the  subjection  of  the  slave. 
Story  Confl.  Laws,  §  38.  . .     -.  _  ■     .  ■ 

Bk.  Augusta  vs.  Earle,  13  Pet,  589.  ' 

Dred  Scott  ?)«.  Sandford,  19  How.  591. 

L  Tlie  principles,  policy,  sentiments,  public  reason  and  conscience,  and  an- 
thoritative  will  of  the  State  sovereignty,  as  such,  have  been  expressed  in 
the  most  authentic  form,  and  with  the  most  distinct  meaning,  that  slavery, 
whencesoever  it  comes,  and  by  whatsoever  casual  access,  or  for  whatso- 
ever transient  stay,  shaix  not  be  tolerated  upon  oub  soil.   . 

That  the  particular  case  of  slavery  during  transit  has  not  escaped  the  in- 
tent or  effect  of  the  legislation  on  the  subject,  appears  in  the  express 
permission  once  accorded  to  it,  and  the  subsequent  abrogation  of  such 
permission. 

1  Rev.  St.  Part  L  ch.  XX.  Tit.  7,  §  6,  7. 
Repealing  Act,  Laws  1841,  ch.  247. 
Upon  such  a  declaration  of  the  principles  and  sentiments  of  the  State, 
through  its  Legislature,  there  is  no  opportunity  or  scope  for  judicial  dou!)t 
or  determination. 

Story  Confl.  Laws,  §§  86,  37,  23,  24. 
^     .         Vattel,  p.  1,  §§  1,  2. 

II.  But,  were  such  manifest  enactment  of  the  sovereign  will  in  the  pre- 
mises wanting,  aa  matter  of  general  reason  and  univp*-sal  authority,  tlie 
status  of  slavery  is  never  upheld  in  the  case  of  strangers,  resident  or  in 
transit,  when  the  domestic  laws  reject  and  suppress  such  stattt^  as  a  civil 
condition  or  social  relation. 

(A.)  The  same  reasons  of  justice  and  policy  wiiich  forbid  the  sanction  of 
law  and  the  aid  of  public  force  to  the  proscribed  status  among  our  own 
population,  forbid  them  in  the  case  of  strangers  within  onr  territory. 

(B.)  The  status  of  slavery  is  not  a  natural  relation,  but  is  contrary  to 
nature,  and  at  every  moment  it  subsists,  it  is  an  ever  new  and  active  viola- 
tion of  the  law  of  nature. 

Of  this  no  miore  explicit  or  unequivocal  statement  can  be  framed  than 
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is  to  be  found  in  the  Constitution  of  the  State  of  Virginia.     Thus,  the  first 
article  of  the  Bill  of  Rights  of  that  Constitution  declares  : 

"  That  fill  men  are  hy  nature  equally  free  and  independent,  and  have  cer- 
tain inherent  rights,  ofwhich,  when  they  enter  into  a  state  of  society,  they 
cannot  hv  any  coinpaot  deprive  or  divest  their  posterity;  namely,  tlie  enjoy- 
ment of  life  and  liberty,  with  the  means  of  acquiring  and  possessing  pro- 
perty, and  pursuing  and  obtaining  happiness  and  safety." 

It  originates  in  mere  predominance  of  physical  force,  and  is  continued  by 
mere  predominance  of  social  force  or  municipal  law. 

Whenever  and  wlierever  the  physical  force  in  the  one  stage,  or  the  social 
force  or  municipal  law  in  the  other  stage,  fails,  the  statv»  fulls,  for  it  has 
nothing  to  rest  U|)on. 

To  contiiuie  and  defend  the  status,  then,  within  our  territory,  the  stranger 
muHtt  apjieiW  to  some  municipal  law.  He  has  brought  with  him  no  system  of 
municipal  law  to  be  a  weapou  and  a  shield  to  this  status  ;  he  finds  no  such 
system  here.  Ilis  appeal  to  force  against  nature,  to  law  against  justice,  is 
vain,  and  his  captive  is  free. 

(0.)  Tlie  Law  of  Nations,  built  upon  the  law  of  nature,  has  adopted  this 
same  view  of  the  status  of  slavery,  as  resting  on  force  against  right,  and 
finding  no  support  outside  of  the  jurisdiction  of  the  municipal  law  whicii 
establishes  it. 

(I).)  A  State  proscribing  the  status  of  slavery  in  its  domestic  system,  has 
no  apjiftratus,  either  of  law  or  of  force,  to  maintain  the  relation  between 
jsrraiigers. 

It  has  no  code  of  the  slave-owner's  rights  or  of  the  slave's  submission,  no 
procesiies  for  the  enforcement  of  either,  no  rules  of  evidence  or  adjudication 
in  the  premises,  no  guard-houses,  prisons  or  whipping-posts  to  uphold  the 
feiave-owner's  power  and  crush  the  slave's  resistance. 

But  a  comity  which  should  recognize  a  status  that  can  subsist  only  by 
force,  and  yet  refuse  the  force  to  sustain  it,  is  illusory.  If  we  recognize  the 
fragment  of  slavery  imported  by  the  stranger,  we  must  adopt  the  fabric  of 
which  it  is  a  fragment  and  from  which  it  derives  its  vitality. 

If  the  slave  be  eloigned  by  fraud  or  force,  the  owner  must  have  replevin 
for  him  or  trover  for  his  value. 

^i    If  a  creditor  obtain  a  foreign  attachment  against  the  slaveowner,  the  she- 
riff must  seize  and  sell  the  slaves. 

If  the  owner  die,  the  surrogate  must  administer  the  slave  as  assets. 

If  the  slave  give  birth  to  offspring,  we  have  a  native-born  slave. 

If  the  owner,  enforcing  obedience  to  his  caprices,  maim  or  slay  his  slave, 
we  must  admit  the  status  as  a  plea  in  bar  to  the  public  justice. 

If  the  slave  be  tried  for  crime,  upon  his  owner's  complaint,  the  testimony 
of  his  fellow-slaves  must  be  excluded. 

If  tlie  slave  be  imprisoned  or  executed  for  crime,  the  value  taken  by  the 
St:it,e  must  be  made  good  to  the  owner,  as  for  "private  property  taken  for 
public  use." 

Kverything  or  nothing,  is  the  demand  from  our  comity  ;  everything  or 
iiotliing,  must  be  our  answer. 

(K.)  The  rule  of  the  Law  of  Nations  which  permits  the  transit  of  stran- 
KtTs  and  their  property  tlirough  a  friendly  State  does  not  require  our  laws 
to  n|)!ioid  the  relation  of  slave-owner  and  slave  between  strangers. 

Hy  the  Law  of  Nations,  men  are  not  the  subject  of  property. 

By  tlie  Law  of  Nations,  the  municipal  law  which  makes  irien  the  subject 
of  property,  is  limited  with  tlie  power  to  enforce  itiself,  that  i»  by  its  territo- 
rial jurisdiction. 

Hy  tlie  Law  of  Nations,  then,  the  strangers  stand  npnn  our  soil  in  their 
natural  relations  as  men,  their  artificial  relation  being  absolutely  ter- 
nuniited. 

The  Antelope,  10  Wheat.,  120.  121,  and  ca>es  nt  supra. 

(F  )  Tiie   principle  of  the  law  of  nations  whicIi  attri'mtes  to  the  law  of 
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the  domicil  the  power  to  fix  the  civil  statu*  of  persons,  does  not  require  oar 
laws  to  uphold,  within  our  own  territ&ry,  the  relation  of  slave-owner  and 
slave  between  strangers. 

This  principle  only  requires  us  (1)  to  recognize  the  consequences  in  refer- 
ence to  Bubjects  within  our  own  jurisdiction,  (so  far  as  may  be  done  without 
prejudice  to  domestic  interests),  of  the  status  existing  abroad  ;  and  (2) 
where  the  status  itself  is  brought  within  our  limits  and  is  here  permissible 
aa  a  domestic  status,  to  recognize  the  foreign  law  as  an  authentic  origin  and 
support  of  the  actual  status. 

It  is  tlms  that  marriage  contracted  in  a  foreign  domicil,  according  to  the 
raonicipal  law  there,  will  be  maintained  as  a  continuing  marriage  here,  with 
such  traits  as  belong  to  that  relation  here ;  yet,  incestuous  marriage  or  poly- 
gamy, lawful  in  the  foreign  domicil,  cannot  be  held  as  a  lawful  continuing 
relation  here. 

Story  Confl.  Laws,  §§  51,  51,  a.,  89,  113,  114,  96,  104,  620,  624. 

(G.)  This  free  and  sovereign  State,  in  determining  to  which  of  two  exter- 
nal lawc  it  will  by  comity  add  the  vigor  of  its  adoption  and  administration 
within  its  territory,  viz.,  a  foreign  municipal  law  of  force  against.right,  or 
the  law  of  nations,  conformed  to  its  own  domestic  policy,  under  the  same  im- 
pulse which  has  purged  its  own  system  of  the  odious  and  violent  injustice  of 
slavery,  will  prefer  the  Law  o^  Nations  to  the  law  of  Virginia,  and  set 
the  slave  free.  \ 

Impius  et  crudelis  judicandus  est,  qui  libertati  non  favet.    Nostra  jura  ik 
OMNI  0A8U  libertati  dant  favorem. 
Co.  Litt.  ut  supra. 

Mb.  Evart8  then  proceeded,  with  the  argument,  and  said : 

If  the  Court  please :  The  question  brought  originally  under  judicial  exami- 
nation and  for  practical  determination,  was  an  interesting  and  important 
one,  as  it  respected  the  liberty  of  the  persons  whose  fate  was  to  be  deter- 
mined, under  our  law,  by  our  jurisprudence,  and  by  the  judgment  of  our 
courts.  Their  number  was  considerable  ;  and  ever  in  enlightened  commu- 
nities, there  is  no  question  so  important  as  that  which  touches  the  liberty  of 
man — in  a  free  country,  important  that  the  full  measnre  of  that  liberty,  shall 
not  be  unjustly  and  unlawfully  circumscribed,  and  in  a  despotic  country,  or 
in  a  cotmtry  where  slavery  exists,  important  that  the  poor  remnant  of  that 
liberty  may  not  be  still  more  abridged-  Therefore,  that  imprisonment  should 
continue  an  hour  longer  than  it  ought  by  law,  or  that  there  should  be  con- 
straint of  limb  or  voice  that  the  law  does  not  allow,  is  ever  a  consideration 
that  should  call  off  courts  of  justice  from  the  ordinary  deliberations  on  matters 
of  property,  however  great,  until  this  question  be  determined,  and  this  great 
wrong,  if  it  be  one,  be  redressed.  But  when  the  question  of  liberty  is  presented 
in  the  persons  not  only  of  so  many,  and  not  oiily  for  their  lives,  but  for  the 
whole  stream  of  their  posterity  forever,  I  apprehend  that  no  court  of  justice 
(though  limiting  the  gravity  of  this  question  to  that  of  the  fate  of  these 
eight  persons  and  their  posterity),  ever  had  occasion  to  consider  a  graver 
question  of  human  liberty,  or  ever  to  be  more  careful  that  they  should  not. 
by  an  erringjudgment,  determine  the  doom  of  these  people  forever.  The 
question  is  here,  and  it  is  not  to  be  evaded.  Whatever  is  done  concerning  the 
future  of  these  persons,  is  done  by  the  law  of  New  York,  imposed  by  her 
own  State  authority,  or  by  the  law  of  New  York,  resting  upon  and  imposed 
by,  the  paramount  authority  of  the  Federal  Government.  Whatever  of 
doubt  or  diflBculty  there  may  bo,  whatever  of  obscurity  or  uncertainty  there 
may  be,  on  this  question,  the  determination  of  this  court,  as  that  of  last 
re.-^ort  in  this  State,  finally  impresses  the  right,  the  sanction,  the  force,  that 
r.re  necessary,  and  thus  establiihes,  continues,  or  permits  the  slavery  of 
tliese  men  and  women. 

Now,  beyond  controversy,  as  it  is  Cbe  duty  of  an  advocate,  so  much  mora 
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is  it  the  duty  of  a  court,  when  a  Jegal  question,  within  legal  liaits,  is  to  be 
disposed  of,  to  meet  that  question  and  determine  it,  as  a  juridicial  inquiry; 
and  when  the  responsibilities  of  the  judge  and  of  the  advocate  are  dis- 
charged, if  the  law  drives  into  slavery  these  unfortunate  api)ellant3  to  your 
judgment,  then,  as  servants  of  the  law,  you  are  acquitted.  The  ministers 
of  justice  do  not  always  perform  an  agreeable  duty.  But,  every  considera- 
tion drawn  from  general  jurisprudence,,  drawn  from  the  nature  of  man, 
drawn  from  the  immutable  qualities  of  right  and  wrong,  may  be  rightfully 
invoked  in  such  an  inquiry.  Unless  we  live  under  a  government  tliat  has 
renounce  all  these  principles,  that,  on  inducements  of  policy,  of  interest,  or 
of  whatever  perverse  influence  has  guided  the  public  councils,  stands  upon 
a  denial  of  natural  right,  upon  the  overthrow  of  general  justice,  and  has 
established  the  public  policy  of  injustice  and  oppression;  unless  the  court 
sits  under  a  government  that  has  avowed  and  maintained,  and  calls  upon 
it  to  avrw  and  maintain,  such  a  desertion  of  common  right  and  natural 
justice,  tlien,  all  arguments,  and  all  illustrations  that  bring  the  judgment  of 
a  fi"ee  court  of  a  free  people  to  determine  what  tlieir  law  is,  and  how  it 
should  be  administered,  are,  in  this  inquiry,  pertinent  and  appropriate. 

But,  if  the  Court  please,  the  magnitude  of  this  question  is  not  limited  to 
its  pressure  upon  the  liberty  of  the  particular  persons  whose  case  is  before 
the  court.  As  a  part,  (and  a  part  not  to  be  evaded),  of  the  consideration 
and  determination,  both  in  the  legislative  councils  and  in  the  courts  of  judi- 
cature, of  the  nation,  and  of  the  separate  States,  of  the  question  that  grows 
out  of  the  existence  in  this  countrj-,  in  slavery,  of  negroes  and  their  descend- 
ants, the  present  inquiry  attracts  great  public  attention. 

Beyond  the  st€,tus  of  domestic  slavery,  as  a  local  institution — established, 
administered,  construed  and  defended  in  and  by  the  States,  which,  under 
our  Federal  system  maintain  it — three  forms  of  question  wiU  obtrude 
themselves  on  public  attention,  and  cannot  be  avoided.  The  one  is — 
"What  is  the  power  and  authority  of  the  governments  of  the  States  that  con- 
tinue and  maintain  the  institution  of  slavery,  in  respect  of  the  free  citizens 
or  free  inhabitants  of  this  country,  to  protect,  by  tlieir  exclusion,  or  by  their 
control  while  within  these  communities,  this  institution  of  slavery,  against 
violent,  against  legal,  against  moral,  against  religious,  against  social  influences, 
^  that  may  disintegrate  and  destroy  it  ?  This  right,  asserted  to  the  extent  of 
absolute  control,  upon  the  necessity  of  self-preservation,  has  never  been  per- 
mitted to  be  the  subject  of  calm,  judicial  inquiry  wi*ila  the  States  that  sup- 
port slavery.  Whether  free  black  citizens,  or  free  black  inhabitants  (if  they 
be  not  citizens),  of  the  free  States  of  the  Union,  shall  be  permitted  in  their 
pursuits  of  navigation  or  otherwise,  to  come  within  the  territory  of  a  slave- 
holding  State ;  whether  white  mechanics,  merchants,  landowners,  whether 
teachers  and  preachers,  free  citizens  of  the  United  States,  shall  be  permitted 
within  the  slaveholding  States  to  establish  their  residence  permanently  or 
temporarily,  and  pursue  their  vocations ;  or  whether  the  institution  of  slavery, 
of  domestic  authority,  shall  have  the  power  to  subjugate  the  free  people  of 
the  country,  morally,  socially,  and  politically,  in  order  that  the  slaves  may 
be  held  in  personal  bondage — these  are  questions  that  are  exhibiting  them- 
selves in  a  form  the  most  significant  and  important  in  various  parts  of  this 
country.  It  has  never  yet  been  permitted  in  the  slaveholding  States,  that 
judicial  inquiry  should  be  instituted  and  prosecuted,  to  the  result  of  a  legal 
determination  of  these  questions. 

Another  most  important,  and  in  the  public  mind  most  absorbing,  political 
topic,  touches  the  footing  of  this  domestic  institution  of  slavery  in,  and  in 
respect  to,  the  territories  of  the  United  States,  that  are  protected  by  no 
government  or  laws  except  those  of  the  Federal  Union.  This  question,  agi- 
tated in  the  public  councils,  agitated  in  the  popular  mind,  and  discussed  to 
a  certain  extent  in  the  Supreme  Court  of  the  United  Slates,  is  one,  opinions 
aud  determinations  upon  which  are  supposed  to  have  an  important  bearing 
upon  tbe  third  and  laat  remaining  inquiry  connected  with  the  general  subject. 
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And  that  is,  what  is  the  legal  position  of  the  domestic  ini^titntion  of 
slavery,  as  existing  in  tlie  slave  States,  in  regard  to  slaves  and  their  owners, 
when  bronght  within  the  free  States,  that  are  governed  by  their  own  consti- 
tutions and  laws,  expounded  and  administered  by  their  own  courts?  lliat 
is  the  question  now  before  your  honors;  andjjhat  question  concerns  what  is 
of  more  vital  importance  to  a  political  community,  than  anything  else,  its 
sotereignty.  It  touches  not  only  this  question  of  sovereignty,  vit:d  to  the 
existence  of  an  independent  community,  but  sovereignty  in  its  most  central 
point — tliat  of  the  control  of  the  civil  and  social  condition  of  persons  within 
its  borders.  For  it  may  be  very  well  understood  that  if  a  sovereign  Stat« 
has  not  the  power  of  determining  the  political,  the  civil,  the  social,  the 
actual  condition  of  persons  within  its  borders,  it  is  because  some  other 
power  has  that  control;  and  how  it  can  be  admitted  that  a  foreign  govern- 
ment, a  foreign  jurisprudence,  a  foreign  social  condition,  can  intrude  itself 
into  an  independent  State,  and  establish  for  all  time,  or  for  any  time,  for 
some  persons,  or  for  one  person,  that  condition  within  the  State  into  which 
the  intrusion  is  made  ;  how  this  admission  can  consist  with  the  fundamental 
idea  of  the  sovereignty,  or  of  the  separateness  of  a  political  community,  it 
passes  my  intelligence  to  comprehend. 

But,  upon  the  view  of  the  learned  cotmsel  who  sustains  the  pretensions  of 
the  State  of  Virginia,  that  State  either,  by  its  own  authority,  or  by  the  aid  of 
the  Government  of  the  United  States,  has  something  to  say  concerning  the 
legal  condition  of  persons  v'^hin  this  State.  The  pretension  that  by  the 
paramount  dominion  of  the  Vederal  Constitution  we  are  bound  to  admit 
within  our  borders  the  institution  of  slavery,,  is  a  claim  which,  in  my  judg- 
ment, permits  of  no  limitation  whatever,  of  time  or  of  circumstance.  It 
presents,  therefore,  a  question  of  the  first  importance.  If  it  were  presented 
to  you  as  merely  a  question  of  comity,  to  which  you  were  obliged  by  your 
sense  of  what  is  fitting  and  possible,  under  the  recognized  will  and  authority 
of  our  own  Legislature,  why,  although  the  public  mind  might  be  awakened, 
the  proposition  would  not  be  so  alarming  as  that  we  are  controlled  in  this 
matter,  not  by  any  judgment  of  our  own  as  to  what  is  proper,  or  fitting, 
or  hospitable,  but  are  bound  by  a  superior  authority,  and  to  results  to  which 
we  can  put  no  limits. 

Now,  if  the  Court  please,  it  will  be  found  that  the  very  general  view,  which 
has  been  suggested  by  the  counsel  for  the  appellimt^  here,  of  their  claim 
respecting  obligations  and  duties  on  our  own  part,  serves  no  good  purpose 
whatever,  but  tends  to  withdraw  the  attention  of  the  court  from  the  real 
subject  of  judicial  inquiry.  What  is  the  subject  oftlie  present  judicial 
inquiry,  and  how  does  it  arise? 

Within  this  State,  and  within  the  limits  of  the  city  of  New  York,  were 
found  eight  men  and  women  of  color ;  and  it  was  alleged,  in  such  authentic 
form  as  our  statutes  require,  to  our  accredited  judicial  otficer,  that  these 
eight  persons  were  restrained  of  their  liberty  ?  What  of  that  ?  What  is  it 
that  institutes  such  an  inquiry,  and  what  is  the  point  to  be  disposed  of  when 
such  an  inquiry  is  raised  ?  The  inquiry  is  instituted  under  our  statute  of 
Habeas  Corpus,  one  of  the  main  guards  and  protections  of  our  liberty.  For 
the  words  "liberty"  and  "slavery," — which  we  may  get  so  used  to  as  to 
think  there  is  not  much  ditference  between  them,  except  that  they  suggest 
matters  of  jurisprudential  consideration  as  to  the  limits  and  extent  of  the 
one  and  the  other — liberty  and  slavery,  as  civil  condif'ons,  are  practically 
nothing  more  nor  less  than  the  establishment  of  laws,  and  the  methods  pro- 
vided for  their  enforcement,  to  define  and  protect  the  one  institution  and 
the  other.  And,  when  you  look  for  the  liberty  that  the  people  of  New  York 
^Qjoyt  yoQ  find  it  in  their  laws  and  in  their,  system  of  government.  You 
find  tiieir  political  liberty  in  the  share  that  they  have  in  the  election  and 
change  of  all  persons  that  form  and  administer  their  government.  You  find 
lueir  civil  liberty,  as  matter  of  private  and  personal  right,  in  the  guaranties 
of  the  Coustitution,   u  the  methods  of  ihe  public  administration  of    justice. 
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*n  the  trial  by  jury,  in  the  Habeas  Corpus  ;  and  yon  may  Lave  all  the  fanci- 
ful notions  (»f  txeinptioa  from  bodily  restraint  in  the  world,  yet  if  you  do 
not  have  the  Habeas  Corpus  act  or  soiue  equivalent  mode  of  attracting  the 
public  eye  and  conscience  in  administering  the  law,  to  the  condition  of 
people  who  are  restrained  of  their  liberty,  you  have  no  personal  liberty,  for 
you  have  no  efiicioiit  mode  of  vindicating  and  defending  it. 

Wiiat  does  our  llabetis  Corpus  act  require,  first,  in  respect  to  the  institu- 
tion of  the  investigation,  when  it  shall  be  alleged  to  a  judicial  officer  that 
any  person  witliin  the  State  is  restrained  of  his  liberty?  "Why,  it  creates 
an  absolute  le^^al  necessity  that  the  question  of  fact  and  of  right  should  at 
once  be  witlidrawn  from  the  personal  or  forcible  control  which  exists,  and 
be  transferred  instantly  and  completely  to  the  actual  and  legal  control  of  the 
(State.  'That  is  the  Habeas  Corpus  act,  that  the  question  of  the  restraint 
of  a  human  being  in  this  State,  upon  any  allegation  that  it  exists  in  fact, 
should  be  at  once  rescued  from  the  determination  of  force  and  personal  con- 
trol, and  made  a  question  of  the  State's  maintaining  the  restraint.  From 
that  time,  in  the  theory  of  the  law,  the  restraint,  in  fact,  cannot  continue 
a  moment,  bu«^  by  its  maintenance  by  the  law  of  the  State,  enforced  and 
supported  by  the  power  of  tli2  ."itate. 

So  essential,  in  a  free  State,  is  this  practical  form  of  sustaining  personal 
liberty,  that  it  is  protected  in  a  way  and  with  a  vigor  that  no  otlier  right 
whatever  is  protected,  or,  consistently  with  some  other  general  and  neces- 
sary principles,  is  supposed  to  be  possibly  capable  of  protection.  The  right 
to  the  writ  of  Habeas  Corpus  is  protected  against  invasion  from  the  legisla- 
tive power  of  the  State,  under  the  Constitution;  a  protection  which  it 
shares  with  various  other  private  rights.  But  this  writ  as  a  matter  of  judi- 
cial administration,  is  put  upon  a  footing  on  which  the  exercise  of  no  other 
judicial  procedure  whatever  is  put— that  is,  upon  an  absolute  legal  neces- 
sity that,  upon  suggestion,  the  writ  shall  issue.  The  judge  to  whom  appli- 
cation is  made,  has  no  discretion  to  withhold  the  writ;  if  he  refuses  it,  ho 
exposes  himself  to  fine,  as  well  as  to  all  the  consequences  of  dereliction  of 
absolute  official  duty. 

Why  is  this?  It  is  to  secure,  as  matter  of  necessary  practical  result, 
that,  whatever  the  future  progress  of  the  intjuiry  and  its  final  determination 
shall  be,  the  condition  of  personal  and  forcible  "restraint  shall  not  continue 
one  moment,  but  that,  on  the  fundamental  basis  of  this  universal  principle 
of  free  governments— that  whatever  is  rightly  done,  is  rightly  done  by  law 
— the  transfer  shall  immediately,  completely  and  irresistibly  be  made  from 
the  private  force  that  accompanieJ  the  actual  restraint,  into  thC^^region  of 
law  and  judicial  determination,  and  from  that  moment,  either  the  restraint 
ceases  or  the  law  continues  it  and  compels  it. 

(The  Court  took  a  recess.) 

On  the  reassembling  of  the  Cou  .t,  Mr.  Evarts  resumed  his  argument. 

I  have  said,  if  the  Court  please,  that  the  policy  of  our  law  in  support  of 
personal  liberty,  had  seen  fit  to  devise  a  process  whereby  any  actual  restraint 
upon  a  person  within  this  State  s!iaU  be  immediately  changed,  in  fact,  from 
the  restraint  by  private  force  into  the  restraint  of  the  law,  and  by  the  public 
force;  that  thereafter  the  law  restrained,  and  by  its  authority" alone,  was 
any  continued  deprivation  of  libe.ty  possible.  I  have  said  that  this  process 
was  the  important  practical  and  e.fectual  support  of  liberty  without  which 
liberty  might  remain  as  a  name,  and  despotism  exist  as  a  system. 

Am  I  wrong  in  claiming  this  efiicient  agency  for  the  writ  of  Habeas 
Corpus,  and  in  attributing  to  it  when  issued,  the  consequences  1  have  sug- 
gested ?  Tlie  personal  liberty  of  the  people  of  this  Stale  might  doubtless 
have  been  left,  in  the  first  instance,  to  their  own  protection,  or  for  them  to 
find,  by  ordinary  remedies,  redress  for  its  infraction.  Thus  it  might  have 
been  left  to  a  person  held  in  bondage  or  under  restraint  in  this  State,  to 
relieve  himself  by  force  if  he  could,  and  then  in  an  action  to  recover  dam- 
ages for  false  imprisonment.     This  would  be  so  if  the  Habeas  Corpus  act 
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were  not  in  force,  and  this  contest  of  private  force  would  be  determioed  bj 
superior  strength  as  to  who  should  obtain  the  victory. 

The  distinctive  trait  of  tFie  Rabeis  CorpiH  act  is  that  it  will  not  tolerate 
this  "  let  alone  "  policy — that  it  will  not  permit  the  will  or  power  of  prince 
or  magistrate,  or  public  officer,  or  private  person  to  have  sway,  but  alwayi* 
and  only  the  power  of  the  hiw — that  it  will  take  an  active  part  in  the  pro- 
tection and  defence  of  liberty,  and  tlyit  the  existence  oi\.\iQfact  of  restraint 
shall  be  the  only  pre-reqnisite  to  remove  the  question  from  this  region  of 
force  and  submission  into  the  public  jurisdiction  of  the  law. 

If  this  be  so,  and  no  one  can  deny  that  it  is  so,  from  the  moment  the  writ 
of  Habeas  Coqins  was  issued  in  this  case,  if  these  eight  persons  are  held  in 
this  Stiite  for  anv  period,  brief  or  permanent,  in  slavery,  or  if  they  are  sent 
away  from  this  State  into  slavery,  it  is  done  by  the  law  of  the  State  of  New 
York,  and  by  it  alone.  For  the  private  dominion  of  Jonathan  and  Juliet 
Lemmon  over  the^e  persons  has  been  removed  by  the  writ  of  Habeas  Corpus, 
and  they  stand  in  this  court  for  its  judgment  and  control,  as  the  law  shall 
award.  The  proce'*^  once  set  in  motion,  there  is  no  escape  from  its  regu- 
lar procedure  and  its  final  result,  and  the  ^statute  permits  no  answer  that 
shall  continue  the  restraint,  unless  it  shall  disclose  some  cause  in  law 
sufficient. 

Now,  what  is  answered  to  the  exigency  of  this  writ  ?  The  petition  fbr 
the  writ  alleges  that  these  persons  ''  were,  and  each  of  them  was,  yesterday 
confined  and  restrained  of  their  liberty  on  board  the  steamer  Richmond 
City,  or  City  of  Richmond  so  called  in  the  harbor  of  New  York,  and  taken 
therefrom  last  night,  and  a^^  now  confined  in  house  No.  5  Carlisle  street  in 
New  York,  and  that  they  are  not  committed  or  detained  by  virtue  of  any 
process  issued  by  any  court  of  the  United  States,  or  by  any  judge  thereof,  nor 
are  they  committed  or  detained  by  virtue  of  the  final  judgment  or  decree  of 
any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any 
execution  issued  upon  such  judgment  or  decree."  The  supposed  cause  of 
restraint  is  then  set  forth  by  the  petitioner,  but  as  the  return  s^tates  it,  we 
need  not  consider  the  charges  of  the  petition  in  this  behalf.  The  answer 
gives  as  legal  reason  for  holding  them  in  the  restraint  thus  admitted  to 
exist,  that  in  the  State  of  Virgini;',  the  respondents,  Jonathan  and  Juliet 
Lemmon,  being  there  residents  and  citizens,  these  eight  persons  were  their 
slaves:  that  they,  planning  an  emigration  from  Virginia  to  Texas,  where 
the  institution  of  slavery,  equivalent  to  that  under  the  laws  of  Virginia, 
existed,  took  passage  in  a  steamer  to  the  city  of  New  York  and  there  landed, 
awaiting  the  commencement  of  a  new  voyage,  that  should  carry  them  to 
Texas ;  that  their  residence  or  being  in  the  State  of  New  York  was  as  part 
of  that  transit,  and  with  no  other  plan  or  design  in  regard  to  their  remain- 
ing except  to  complete  that  proposed  voyage  from  New  York  to  Texas : 
And  they  claim  that  the  restraint  exercised  is  justified  under  the  laws  of 
New  York,  by  reason  of  the  facts  they  have  stated.  That  is  the  case,  and 
that  being  the  case,  it  is  for  the  court  to  determine  whether  by  the  laws  of 
New  York,  that  is  legal  cause  of  restraint ;  and  if  it  be,  to  give  the  whole 
power  of  the  law  and  of  the  State  of  New  York  to  maintain  that  restraint. 

The  statute  provides  that  upon  the  return  made  to  the  writ  "  the  court 
or  officer  before  whom  the  party  shall  be  brought  on  such  writ  of  Habeas 
Corpus,  shall  immediately  after  the  return  thereof,  proceed  to  examine  into 
the  facts  contained  in  such  return,  and  into  the  cause  of  the  confinement  or 
restraint  of  such  party.  If  no  legal  cause  be  shown  for  such  imprisonment 
or  restraint,  or  for  the  continuation  thereot"  such  court  or  officer  shall  dis- 
charge such  party  from  the  custody  or  restraint  under  which  he  is  held." 

The  necessary  result  of  this  procedure,  introduced  by  the  writ  of  Habeas 
Corpus,  is  thui  shown  to  be  the  discharge  of  these  persons  from  the  control 
under  which  they  are  found,  unless  some  legal  catLse  shall  have,  by  the  return, 
been  shown  for  the  continuance  of  the  restraint  complained  of. 
-  The  only  question,  then,  was,  and  is,  whether  the  relation  of  skverj  (aa 
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des'*'!^- --^^  in  terms  in  the  return),  existing  in  Virginia,  and  existing  conform- 
ably ''^^  ^^'^  ''^^'^  ^^  Virginia,  is  a  cause  for  the  restraint  bj  our  law,  of  these 
per?''/'"-  uiKltT  the  dominion  of  their  owners  as  slaves  in  New  York,  during 
a  br>-  "J*  other  stav,  under  the  circumstances  detailed  in  the  return,  and  so 
as  \e.  '-'(rii])cl  the  authority  of  our  State  to  be  actively  exerted  to  maintain 
and  •"/^Jitlinie  such  restraint  of  liberty. 

"Vt  i  are  first,  then,  brought  to  the  inquiry  of  what  a  legal  cause  of  restraint 
^g.     Jt  !■<,  I  take  it,    an  identical  proposition  to  say,   that  legal  cause  of 
restra:rit  can  be  none  other  than  an  authority  to  maintain  the  restraint 
'■^}-,i^J,  ha*!  tlie  force  of  law  within  this  State.     From  whatever  source  this 
an(>,/;rity  of  law  is  derived— whetlier  it  be   directly  from  State  legislation, 
or  )»  f'^und  in  the  unwritten  common  (or  customary)  law  of  the  State  itself, 
or  v)ii-tlier  it  be  from  the  Federal  Government,   whose  Constitution  and 
elftt''*^'""  have  as  perfect  authority  within  this  State,  as  laws  originating  by 
Sta*'/  'enactment,  or  by  the  adoption  for  the  time  being  under  the  principles 
of /-///'lity,  or  tor  whatever  reason,  of  a  foreign  system  of  law  (as  a  frag- 
ment and  casually,  if  you  please),  it  must  have  the  compulsory  force  of  law 
in  t)>'"^  State  or  it  is  no  answer  to  the  writ.     Under  this  last  head  of  author- 
ity tl"'  inquiry  is,  whether  our  law,  finding  such  restraint  maintained  or 
pcrr/iitted  by  otlier  communities  with  which  we  have  intercourse,  chooses  to 
gfty  that,  under  certain  circumstances  and  limited  conditions,  it  will  interpose 
and    ront.  .ue   that   restraint   on   7)ersons   passing  through   our   territory. 
Yf.nr  lioriors  will  see,  tliat  tliongh  you  may  ascribe  to  these  three  sources  of 
anlli"'ity,  the  means  or  grounds  for  the  restraint  under  consideration,  yet 
aftci  all,  they  are  but  two;  the  authentic  and  original  law  of  our  St.ite,  and 
tlic  (iMilicntic  and  original  law  of  the  Federal  Government.     For  the  legal 
poll  I  V  that  may  make  possible  and  exceptional,  in  favor  of  strangers,  a  con- 
dition of  tilings  that  we  do  not  permit  to  our  own  citizens  or  tolerate  in  our 
own  |i<)|(nlation.  though  called  by  the  name  of  fomiYy,  must  after  all,  be  a  part 
,,t  til'- jurisprudence  either  of  the  Federal  Government  in  force  within  this 
Still'-   or  of  the  State  (Government,  administered  by  our  courts. 

Iliiving  tlius,  as  I  tliink,  rightly  put  before  the  court  the  real  point  for  its 
coii^iiieration,  and  assigned  the  true  limits  from  which  the  rules  for  its 
ndjiiili'-ation  must  be  furnished,  let  us  look  for  a  moment  at  the  position 
t.iKiii  by  our  ojiponeuts.  As  I  understand  the  learned  counsel  who  sup- 
port" il»e  jiretensions  of  the  State  of  Virginia,  and  maintains  the  case  of  ti)e 
.,],|„  Hants  here,  the  form  and  substance  of  his  argument  may  be  briefly 
(li\  iil'-'l  tlius :  The  first  point,  on  which  he  insists,  which  includes  mere 
frvMi-ral  t<i])ics,  expanded  through  the  first  17  pages  of  his  brief,  is  designed 
as  nil  argument  to  propitiate  the  court  to  a  favorable  consideration,  or  at 
len«l  to  an  impartial  estimate  of  this  stranger,  slavery :  to  show  that  it  is  not 
n«  li.'id  as  it  has  been  painted,  and  that  some  of  the  men  who  have  given  it 
an  ill  name,  have  themselves  had  complacency  and  toleration  for  otlier 
g,,iM(il  faults  and  defect*,  in  the  communities  in  which  they  lived,  that  were 
quill"  as  bad.  Its  purpose  is  to  put  this  court  in  a  disposition  to  find  no 
rc]>«Kuance  to  this  institution  of  slavery,  in  their  own  breasts,  in  the  public 
coii-.-ience,  or  in  the  sentiment  or  in  the  action  of  this  State,  as  evinced  by 
an\  U-gi>]ation,  any  principles  of  its  common  law,  any  judicial  determina- 
tion's fxcefit  as  they  may  find  written  in  the  statutes,  some  imperative  pro- 
liiltltion  of  slavery.  He  would  bring  you  to  think  that  if  this  were  an  open 
qn«'>non,  (and  he  -will  contend  that  it  has  been  left  an  open  question,  so  far 
fl«  «iiy  statute  of  the  State  is  concerned) — there  are  many  reasons  of 
coiiN.-ience,  of  justice,  of  benevolence  and  of  duty,  which  require  tne  main- 
ton.-iiu-e  and  continuance  of  the  institution  of  slavery,  and  require  every 
msin.  whose  hau'Js  are  untied,  to  give  it  a  helping  and  supporting  hand  ;  that 
vou  >iii!st  find  yourselves  subdued  by  some  hard  system  of  positive  law,  that 
prohibits  you  from  being  liospitable  to  this  S'icial  and  civil  institution  of 
Blavo-7.  to  ju.-.tify  tliis  court  in  frowning  ujj'm  it.  In  some  future  st;ige  of 
■Qx\  Argument  I  shall  have,  more  completely  aud  distinctly  perhaps,  to  direct 
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the  attention  of  the  court  to  some  of  the  many  positions  and  illustrations 
wliich  are  embodied  in  this  forensic  plea  for  slavery.  Bnt  let  me  say  now, 
that  if  this  court  and  our  people,  cannot  be  brought  to  look  kindly  upon  its 
fragmentary  and  temporary  existence  in  onr  midst,  but  by  trampling  down, 
step  by  step,  all  the  great  barriers  against  oppression  that  have  been  raised 
by  the  reason,  the  justice  and  wisdom  of  age  after  age — but  by  undermining 
the  principles  that  have  built  up  a  great;  free  and  powerful  nation,  to  be  the 
habitation  of  liberty  and  justice  for  the  great  population  of  to-day,  and  for 
generation  after  generation  yet  to  come;  if  the  rights,  poor,  feeble,  casual,  of 
the  black  man,  cannot  be  overborne  or  overthrown  without  tearing  in 
pieces  the  law  of  nations — confounding  all  distinctions  between  civilization 
and  barbarism— subduing  right  by  might,  and  thinking  that  force  and  power 
can,  any  day  it  chooses,  call  evil,  good,  and  good,  evil,  and  that  a  few  soft 
phrases  and  intricate  sentences,  can  obscure,  even  for  an  hour,  the  differ- 
ence between  right  and  wrong,  and  the  fundamental  distinction  between  a 
rule  of  force  and  a  rule  of  right :  then  this  class  of  the  community,  while  here 
in  t!ie  State  of  New  York,  is  abundantly  safe;  for  an  adoption  of  the  maxims 
and  the  principles  that  are  necessarily  claimed  in  this  deliberate  argument, 
that  force  is  right,  and  power  is  law,  can  only  be  expected  by  reversing  the 
whole  tide  of  civilization,  and  by  bringing  into  discussion,  in  courts  of  jusr 
tice,  that  rest  upon  nothing  bnt  the  supremacy  of  reason  for  their  authority, 
propositions  that  make  foolish  the  existence  of  tribunals  of  justice,  when 
contests  of  force  alone,  are  important  or  interesting  to  man  and  to  society. 

The  next  proposition  of  the  counsel  for  the  appellants  is,  that  up  to  the 
time  of  this  judicial  inquii-^  in  the  court  below,  there  was  no  legislative  act 
of  our  State  that,  by  its  ek'ect,  or  in  its  terms,  operated  to  prevent  our 
cijurts  from  withholding  a  judgment  of  liberty,  on  a  writ  of  Habeas  Corpus, 
from  slaves  brought  hither  from  another  State  of  the  Union;  and  further, 
that  if  the  statutes  of  the  State,  rightly  construed,  should  be  held  to 
have  that  force  and  effect,  under  the  Constitution  of  the  United  States,  such 
statutes  are  invalid,  and  no  judgment  that  was  based  upon  such  a  construc- 
tion of  the  law  of  this  State,  could  be  sustained.  And  this  prohibitory 
control  of  the  Consiitution  of  the  United  Stats,  over  this  subject,  is  based 
upon  the  commercial  powers  of  the  Federal  (Tovernment  to  regulate  that 
kind  of  intercourse  between  the  States  of  the  Union,  and  up  n  the  provi- 
sion or  guaranty  of  the  Constitution  to  the  citizens  of  each  ^tlt<?,  th;it  they 
shiill  be  entitled  to  all  the  privileges  of  citizens  in  the  severrl  St  ites.  In  gain- 
ing this  effect  from  the  latter  clause,  the  learned  counsel  hold  ,  I  y  a  con- 
struction, 1  think,  somewhat  novel,  that  its  meaning  is,  that  the  citizens  of 
eich  State,  shall  have  in  each  other  State,  not  the  same  rights  as  the  citi- 
zens of  the  State  into  which  they  come,  but,  what  the  learned  c  unsel  des- 
cribes as,  the  rights  of  a  citizen  of  th«  United  State*,  in  each  State  into 
which  they  come ;  and,  this  being  rather  a  shadowy  description  of  rghts,  not 
to  be  found,  I  think,  defined  in  any  constitution  or  by  any  laws,  the  propo- 
sition ends  in  claiming  as  the  effect  of  the  clause  in  question,  that  the  citi- 
zens of  each  St^ite,  coming  into  another  State,  besides  the  pri.ileires  and 
immunities  of  citizens  enjoyed  there,  wnich  they  are  to  receive  in  fall,  are 
also  to  be  accorded  all  the  riirhts  that  they  had  at  home;  and  that  this 
clause,  (in  its  natural,  and  in  its  established,  construction  so  easily  undt  r- 
stood,  so  consonant  with  general  jurisprudence,  so  important  and  useful  in 
preserving  relations  between  the  citizens  of  different  States,  by  jiccording 
fr.'oly  and  at  once  to  every  citizen  who  comC  here,  the  same  rights  which 
our  citizens  have),  is  turned  into  an  instrumflL*;  and  means  of  the  absolute 
iiverthrow  of  State  sovereignty.  That  is  to  3\  ,  that,  under  this  clause  of 
the  Constitution,  instead  of  protecting  the- citizens  of  every  State  agiin-it 
dispar:iging  distinctions  in  any  State,  between  them  and  the  citizens  of  tiiat 
State — instead  of  being  a  shield  and  a  guard — the  Federal  ConstitutiDU  arms 
them  with  the  codes  and  statutes  of  their  own  State,  which  they  carry  with 
them,  as  an  additional  system  of  law,  to  be  administered  in  their  favor. 
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while  they  remain  lawfully  within  the  State  to  which  tiey  have  made  their 
visit.  I  Bay  it  comes  to  this  substantially,  in  terms ;  and  it  must  come  to 
this  if  it  varies  at  all  from  what  seems  to  me,  the  simple  and  necessary  con- 
struction, that  its  effect  is  limited  to  securing  to  citizens  of  other  States, 
while  here,  the  same  rights  and  privileges  with  our  own  citizens.  For, 
although  it  is  very  easy  to  talk  of  a  "  citizen  of  the  United  States,"  it  is  very 
difficult  to  find  a  citizen  of  the  United  States,  that  is  not  a  citizen  of  some 
State^  and  it  is  very  difficult  to  find,  in  my  judgment,  a  citizen  of  any  State 
who  is  not  a  citizen  of  the  United  States.  I  do  not  see  where  yod  will  find, 
in  the  law  or  Constitution,  any  description  of  citizenship  of  the  United  States, 
as  distinguished  from  citizens  of  the  States,  except  in  regard  to  persons 
brouglit  in  aJ  extra,  persons  of  foreign  nativity,  where  an  operative  citizen- 
ship, of  the  United  States,  proceeds  from  the  Federal  power.  But  none  of 
us  that  were  born  here,  ever  got  any  right  of  citizenship  of  the  United  States, 
except  by,  and  firora,  and  in,  the  fact  that  we  were  citizens  of  some  State. 

The  course  that  I  shall  think  suitable,  if  the  Court  please,  to  adopt  in  this 
direct  legal  inquiry,  under  this  writ  of  Habeas  Corpus  now  before  the  court, 
will  be  to  say,  and,  I  think,  to  show,  that,  as  for  legal  cause  for  the  restraint  of 
these  persons  within  the  city  of  New  York,  under  the  circumstances  detailed, 
the  Constitution  of  the  United  States,  and  the  Federal  statutes,  give  no  law 
whatever — none — and  that  they  have  nothing  to  do  with  it.  In  the  first 
place,  I  state,  as  a  point  of  elementary  constitutional  law,  that  the  Federal 
Constitution  and  legislation  under  it,  have,  in  principle  and  theory,  no  con- 

'Cern  with  the  domestic  institutions,  the  social  basis,  the  social  relations,  the 
civil  conditions,  which  obtain  within  the  several  States.  Is  there  any  doubt 
on  that  subject  ?  We  are  all  familiar  with  the  divisions  of  political  opinion, 
that  have  arisen  on  the  question  whether  this  or  that  particular  power, 
sought  or  claimed  to  be  exercised  by  the  government  of  the  United  States, 
was  or  was  not  within  the  grants  of  power,  in  the  Federal  Constitution. 
We  all  know  that,  as  lawyers,  we  are  not  uufrequently  called  upon  to  deter- 
mine, whether  this  or  that  exercise  of  governmental  power  by  a  State 
authority  is  or  is  not  an  iafraotioa  upoa  the   express  or  implied  power  of 

,  the  Federal  Government.  But,  every  lawyer  knows,  that  the  whole  juris- 
prudence of  State  and  Federal  courts  on  these  subjects — as  to  whether  the 
express  power  or  necessary  implication  of  power  exists  in  the  United  States, 
and-jwhether  the  particular  action  of  a  State  Government  is  a  violation  of 
sime  express  prohibition  upon  its  action  in  the  Federal  Constitution,  or  is 
an  intrusion  and  encroachment  upon  some  explicit  or  implied  power  of  the 
Federal  Government— every  lawyer,  I  say,  knows  that  the  whole  matter 
involved  within  the  limits  of  this  inquiry  constitutes,  as  it  were,  but  the 
merest  fraction  of  the  general  rights,  laws,  institutions,  employments,  con- 
ditions, relations,  which  build  up  civilized  society,  and  make  up  the  body 
of  the  subjects  of  the  jurisdiction  of  the  several  State  governments. 

It  is  very  difficult  to  see  how  it  can  be  claimed  that,  upon  any  general 
theory,  the  Federal  Government  has  anything  to  do  with  any  questions 
regulating  the  riglits  and  titles  to  property — regulating  the  distribution 
of  rank  and  orders  in  society,  if  they  should  ever  come  to  exist,  or  at  all 
touching  the  great  social  fabric,  which  makes  up  a  civil  State.  I  am,  then, 
justified  in  saying  that,  upon  the  whole  theory  of  the  two  governments. 
State  and  Federal,  we  are  quite  free  from  any  implieation^  or  intendment, 

■  that  the  Federal  power  has  anything  to  do  with  the  civil  conditions  and 
social  arrangements  within  the  different  States. 

If  we  look  at  the  history  of  the  Constitution,  and  of  the  opinions  of  the 
men  who  framed  it,  we  find  that  a  determined  stand  was  made  against  any- 
thing like  the  establishment  of  a  general  government  that  should  exercise 
authority,  at  aU,  over  the  general  fabric  and  system  of  the  domestic  condi- 
tion of  the  people.  All  the  different  provinces  had  laws,  and  customs,  and 
arrangements,  with  which  they  were  satisfied,  and  they  were  unwUling,  Ib 
the  language  of  Mr.  Ellsworth,  of  Connecticut,  "  to  trosl  the  Federal  Govern 
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menc  with  their  domestic  institntions."  And  we  know  that,  since  the  for- 
mation of  the  Constitntion,  its  amendments,  and  the  political  controFersies 
that  have  arisen  under  it,  have  all  tended  to  confine  the  General  Govern- 
ment to,  and  to  restrict  the  State  Governments  only  in,  the  particnlar  and 
main  linos  of  authority  that  are  delegated  in  the  Federal  Constitution. 

Now,  if  we  had  not  looked  at  the  Federal  Constitution  in  this  light,  it 
would  surprise  us  to  see,  in  how  few  provisions,  and  in  relation  to  how  few 
snbjecta,  it  at  all  touches,  or  makes  mention  of,  the  condition  of  people 
within  the  States.  There  are  but  fow^  references,  as  I  construe  the  Consti- 
tution, that  can  bear  this  construction. 

The  first  is  a  reference  to  the  civil  conditions  obtaining  within  the  States 
to  famish  an  artificial  enumeration  of  persons,  as  the  basis  of  Federal  Repre- 
sentation and  direct  taxation,  distributively  between  the  States. 

The  Constitntion  establishes  a  rule  for  the  distribution  of  representation 
in  the  Federal  Government,  among  the  different  States  of  the  Union,  by  a 
reference  to  the  condition  of  people  within  it — that  is  to  say,  instead  of 
adopting  the  natural  numeration  of  population  thoughout  this  country,  as 
the  basis  of  distribution  of  federal  representation,  it  does  establish,  an  arti- 
ficial rule  or  method  of  count,  for  that  purpose  recognizing  social  dif- 
ferences of  condition  in  parts  of  the  population.  It  does  not  make  any  dis- 
crimination between  States,  but  says  throughout  aU  the  States,  from  Massa* 
chusetts  to  Georgia,  you  shall  count  all  the  people  that  come  within  a  cer- 
tain description,  (which  is  intended  to  include  everybody  but  slaves,  without 
the  odium  of  naming  them),  and  then  count  three-fifths  of  the  rest,  who 
can  be  none  others  than  slaves. 

The  second  reference  of  the  Federal  Constitution,  is  to  the  political  rights 
of  guffrage  within  the  St^-tes,  as  supplying  the  basis  of  the  Federal  suffrage 
in  them,  respectively.       ^ 

Here,  the  Federal  Government  comes  into  the  States  merely  to  seek  what 
it  shall  find  there  :  not  in  the  remotest  degree  to  establish  anything,  to  pre- 
serve anything,  to  affirm  or  continue  anything.  It  is  demonstrable  that 
each  State  has  a  complete  control  over  the  suffrage  within  it,  for  all  Fede- 
ral representation. 

The  Constitution  has  expressly  declared,  that  whatever  each  State  shall 
consider  a  proper  basis  of  suffrage  fon  representation  in  the  more  numerous 
body  of  its  legislature,  shall  be  the  basis  of  suffrage  for  representation  in 
Congress. 

The  third  provision,  one  to  which  I  have  already  referred,  is  that  for 
securing  to  the  citizens  of  every  State,  within  every  other,  the  privileges 
and  immunities  (whatever  they  maybe)  accorded  in  each  to  its  own  citizens. 

Let  us  look  at  the  phraseology  of  that  section,  to  see  whether  it  bears  any 
other  construction  than  the  simple  one  which  I  have  attached  to  it.  The 
words  are  tliese : 

'^The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  States." 

It  is  claimed  by  the  learned  counsel  for  the  appellants,  that  this  should 
be  construed  as  if  it  read :  "  The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  0/  the  United  States — in  the  several 
States." 

But  it  is  very  plain,  as  it  seems  to  me,  in  the  first  place,  that  there  is 
nothing  in  the  condition  of  a  citizen  of  the  United  States,  which 
would  warrant  the  suggestion,  that  there  was  any  intention  that  he 
should  carry  into  any  State,  social  or  political  rights  which  citizens  there 
did  not  enjoy.  And,  in  the  second  place,  tDk:  natural  and  necessary  construc- 
tion of  the  clause  is,  that  the  privileges  anViraraunities  secured  to  citizens 
of  each  State,  while  within  another,  are  the'' privileges  and  immunities  that 
citizens  of  the  State,  where  such  privileges  and  immunities  shall  peed  to  be 
claimed,  enjoy.  It  establishes,  and  should  establish,  a  role  of  equality  and 
aau'or.atty,  not  of  distinction  and  confusion. 
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The  fonrth  provision  of  the  Constitation  wliich  comes  nnder  onr  conside- 
ration, is  familiarly  known  as  the  "Fugitive  Slave  Clause,"  and  reads  as 
foUbws : 

"No  person  held  to  service  or  lahor  in  one  State,  tinder  tlie  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regulation 
therein,  be  discharfred  from  such  service  or  labor,  but  shall  be  delivered  up 
oD  claim  of  the  party  to  whom  such  service  or  hibor  may  be  due." 

Tliis  clause,  undoubtedly,  does  affect  the  condition  of  person-^  in  the  States 
of  the  Union.  It,  undoubtedly,  does  affect  an  escaped  slave,  while  within  any 
State  of  this  Union  into  which  he  shall  iiave  escaped,  with  certain  restraint*, 
inppediments,  burdens  and  consequences  of  restoration,  which  are  not 
imposed  by  the  government  or  laws  of  the  State  in  which  he  is  found.  And 
here,  for  the  first,  does  tlie  Federal  Government,  by  its  own  force,  put  upon 
this  particular  class  of  our  population,  found  in  the  special  predicament  of 
escape  from  the  State  in  which  they  owed  service,  the  bonds  of  Federal  obli- 
gation, and  destroys  entirely  their  recourse  to  the  protection  wliich,  other- 
wise, they  could  have  claimed  from  the  laws  of  the  State  in  which  they  are 
found. 

Now  I  have  said  that  these  are  the  only  clauses  of  the  Constitution  that 
can  be  held  in  any  sense  to  relate,  at  all,  to  the  condition  of  persons,  civil  or 
political,  in  the  States  of  the  Union,  tor  any  purposes  of  Government;  and 
that  none  of  these  clauses  touch  the  question  now  under  discussion. 

The  argument  totiiis  effect  in  respect  to  the  "Fugitive  Slave  Clause,"  is 
nr  vnswerable. 

Tlie  general  principles  of  jurisprudence  and  the  decisions  of  the  Federal 
Courts,  all  show  that,  but  for  the  existence  of  this  clause,  an  escaped  slave 
would  be  held  by  no  restraint  or  coercion,  except  such  as  the  State  in  whicli 
he  was  found  cliose  to  establish  and  enforce;  and  that  the  rights  of  tiie 
master  would  rest  upon  nothing  but  the  cotnity  or  tlie  legislation  of  the  State 
into  which  the  escape  had  been  made.  The  existence  of  this  clanse  in  the 
Constitution  is  not  only  evidence  tliat  the  right  of  reclamation  would  not 
have  existed  but  for  its  insertion  ;  but  it  is  an  argnment  of  the  utmost  force, 
that  even  with  this  clause  in  the  Constitution,  no  right  exists  for  his  master  to 
hold  in  servitude,  in  the  state  of  refuge,  even  an  escaped  slave.  An  escaped 
slave,  after  he  is  restored,  is  held  in  slavery  by  the  laws  of  the  State  whence 
ke  escaped  and  to  which  he  returned,  as  he  was  before.  But  while  he  is 
in  anotiier  State,  the  "  Fugitive  Slave  Clause  "  gives  no  authority  to  hold  and 
use  him  as  a  slave.  There  is  no  legal  answer  that  can  be  made  to  our  writ 
of  Habeas  Corj)us,  in  respect  to  a  slave  escaped  into  this  Stale,  except  that  he 
is  held  by  authority  of  Federal  Legislation,  under  the  Oonstitutioti,  jiroviding 
the  mode  of  his  recapture  and  restomrion  to  his  home  of  slavei-y.  Wliether 
ryyw  it  would  be  held  by  the  Federal  Judiciary,  that  there  existed  a  general 
right  on  the  part  of  the  master,  personally,  to  reclaim  the  slave  by  his 
own  direct  force,  as  bail  may  recover  their  prisoner,  is  doubtful.  But  grant- 
ing that  such  right  exists,  still  there  is  no  right  to  hold  him  in  slavery  in 
the  State  to  which  he  has  escaped.  There  is  the  right  of  taking  and  carry- 
ing him  away,  undoubtedly,  either  by  the  process  of  Federal  law,  or,  per- 
haps, by  this  personal  authority  that  belongs  to  the  relation  of  bail  and  pri- 
soner, or  master  and  slave;  but  not  to  hoi  i  him  in  slavery;  and  any  attempt 
to  do  so,  or  to  do  anything  except  with  due  diligence  to  remove  the  esca[>e<l 
slave  to  the  State  from  whicli  he  escaped,  would  not  be  protected  against 
our  writ  of  Habeas  Corpus  by  the  Federal  Constitution  or  Federal  Legislation. 

Before  considering  the  decisions  of  the  United  States  courts,  which  I 
suppose  clearly  establish  the  position,  that  the  Federal  Legislature  and  the 
Federal  courts  have  nothing  whatever  to  do  with  the  subject  now  before 
this  Court  I  will,  very  briefly,  place  before  the  Court  my  views  as  to  the 
existing  law  of  this  State,  on  the  subject  of  the  allowance  or  permission  of 
slavery  within  it. 

If  there  is  nothlmt  left  to  be  considered  bat  whether  op>-  law  soataiiw  or 
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permits  this  relation  of  master  and  slave,  if  this  is  the  kind  of  legal  restrnint 
aecesaarj  to  defeat  of  its  proper  result,  the  writ  of  Habeas  Corpus,  tiieu  we 
must  dnd  in  onr  State  law,  in  some  form,  an  anthority  for  the  restraint. 

It  is  necessary  for  me,  here,  only  to  suggest,  that  it  is  not  requisite,  to 
Mipport  a  legal  restraint,  that  there  should  be  a  positive  warrant  or  man- 
date of  law  directing  or  requiring  it.  A  restraint  permitted  by  our  law  ia 
as  good  an  answer  to  the  writ  of  Habeas  Corpus  as  a  positive  warrant  or  man- 
date. It  is  not  necessary  that  we  should  have  a  writ  of  execution,  or  a 
warrant  of  committal,  or  that  the  imprisonment  should  be  in  the  State 
prison  or  in  a  jail,  or' that,  in  any  form,  there  should  be  a  direct  command  of 
active  authority.  The  relations  that  our  law  recognizes,  whether  or  not  they 
be  established  or  regulated  by  statute,  and  wh  ch  give,  in  their  nature, 
restraint  over  the  person,  to  this  or  that  degree,  constitute  a  good  answer  to 
uphold  the  exercise  of  that  restraint  to  that  degree.  The  relations  of  hus- 
band and  wife,  of  parent  and  child,  of  guardian  and  ward,  of  the  drnnkard 
and  his  committee,  of  the  lunatic  and  his  committee  ;  all  these  relations, 
when  the  exigency  of  the  writ  evokes  them  as  a  cause  of  the  restraint  of 
persons,  are  recognized  by  our  law  as  justifications  for  such  restraint  and 
control  as  do  not  exceed  the  due  measure  which  the  law  allows  to 
them. 

But,  if  the  Court  please,  there  can  be  nothing  recognized  bylaw  a.s  an  oc- 
casion or  justification  of  restraint,  except  some  general  .-tatu-i  established, 
allowed,  recognized,  by  onr  law,  or,  some  positive  mandate  or  warrant.  In 
one  or  the  other  form,  as  matter  of  positive,  actual,  recognized  existence  in 

"^  our  State,  an  answer  must  be  made  to  the  writ,  or  the  liberty  of  the  subject 
of  it  i.s,  at  once,  secure  to  him.  The  answer  here  does  not  set  up  any  of  tiie 
natural  relations.  Nor  does  it  set  up  the  relation  of  apprentice  and  master, 
or  of  guardian  and  ward,  or  any  similar  relations,  which  are  not  natural  but 
yet  are  lawful  relations.  The  answer  is  slavery  ;  and  not  slavery  of  the 
State  of  New  York,  biV"  slavery  of  the  State  of  Virginia.  It  i-s  slavery  in 
Virgiaia,  in  transit  through  New  York,  continuing  here  the  relation  created 
by  the  law  of  Virginia,  which  it  is  expected,  or  desired,  shall  receive  the 
sanction  and  support  of  our  law,  and  of  this  Court,  for  the  special  purpose 
the  occasion  requires. 

But,  I  maintain,  the  law  of  this  State  does  not  permit  the  existence  of 
slavery  within  its  limits.  And,  first,  the  common  law  of  the  State  does  not 
permit  the  existence  of  slavery  within  its  limits.  I  now  speak  of  the  common 
law  of  this  State  as  we  understand*  it,  as  a  system  of  law  governing  the  re- 
lations of  persons,  and  of  persons  to  things  in  this  State,  as  a  bo<^ly  of  law 
discriminated  and  separated  from  that  which  is  established  by  statute.  This 
body  of  law  is  derived  from  England,  the  source  of  the  common  law  of  this 
State;  and  when  I  say  the  common  law  of  this  State  does  not  permit 
slavery  within  its  limits,  I  fear  no  contradiction,  in  the  known  judicial  sense 
of  that  law. 

Whether  or  not  the  institution  of  slavery  within  this  State — while  it  ex- 

•  isted  and  was  regulated  by  statute,  and  was  modified  also,  I  have  no  doubt, 
by  subjecting  it,  in  some  degree,  to  the  principles  of  common  right  and  gene- 
ral justice  which  lie  at  the  foundation  of  the  common  law  of  the  State,  and 
of  the  nation  from  which  we  inherited  it — whether  or  not  the  institution  of 
slavery  in  this  State  was,  properly  speaking,  a  part  of  the  common  law  of 
this  State,  seems  not  to  be  a  very  important  inquiry.  I  do  not  suppose  it 
should  be,  properly,  so  considered.  1  suppose  that  the  whole  course  of  le- 
gislation, the  whole  course  of  judicial  determination,  treated  the  whole  sys- 
tem of  slavery  in  this  State  as  foreign — not  incorporated  into  our  system, 
not  permitted  to  be  moulded  into  that  relation  between  master  and  slave 
which  would  have  followed  from  its  coptrpl  by  the  Common  law.  The  cases 
I  have  referred  to  from  the  English  boov,  (and,  I  take  it,  they  have  not  been 
at  all  shaken  by  the  comments  of  the  loai*vd  counsel),  the  cases  show,  that, 
by  tha  common  Uiw  of  England,  any  such  status  of  slavery  as  i&  known  in 
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the  United  States,  or  as  is  pie  ided  here  as  an  answer  to  the  writ,  nf^ver  ex- 
isted.    This  is  not  to  be  doubted. 

Whether,  in  former  times,  villenage  existed  in  England,  whether  it  was 
a  monstrously  inijuitous  oppression,  and  whether  it  was  incons. stent  for 
British  judges  to  frown  upon  negro  slavery  there,  in  the  eighteenth  centurj. 
because  villeniige  had  obtained  in  earlier  times,  and  whetiier  this  inconsis- 
tency justly  snhjects  them  to  my  learned  friend's  derision,  may  be  matter  of 
useful  inquiry  in  some  other  connection  than  the  present.  But  the  common 
law  of  England  never  knew  of  this  condition  of  slavery  which  is  pleaded  as 
a:i  answer  to  the  writ  of  Habeas  Corpus,  and  as  legal  cause  for  holding  these 
persons. 

The  ittatvj<  of  slavery,  therefore,  not  being  established  by  the  comniari 
law  of  England  before  the  Revolution — and  that  constitutes  our  cominon 
law — we  need  to  find  a  positive  support  for  slavery  among  our  population, 
recognized  by  the  public  will  of  the  State,  as  manifested  by  legislation,  in 
oi'der  to  siistiin  it.  If  obliged  to  rest  upon  the  common  law,  it  would  have 
no  support  whatever. 

What  mav,  at  earlier  periods  of  our  history,  have  been  the  condition  of 
our  statute  law  on  tliis  subject,  comes  to  be  rather  an  idle  inquiry,  wlieu  we 
consider  tlie  plain  and  comprehensive  terms  of  the  existing  statute  law  of 
the  State.  My  learned  friend  has  called  the  attention  of  the  C.)'.irt— rather 
by  way  of  parenthesis,  however — to  the  statute  which  it  is  njw  necessary 
to  k)ok  at  more  distinctly. 

The  Revised  Statutes,  being,  in  the  provisions  I  ara  now  about  to  read,  a 
reenactment  of  the  law  of  1817,  provide,  as  follows:  *•  N^o  person  held  as 
a  slave  shall  be  imported,  introduced,  or  brought  into  this  State,  on  any  pre- 
tence whatever,  except  in  the  cases  hereinafter  speciiiod.  Every  such  per- 
son shall  be  free.  Every  person  held  as  a  slave  who  hath  been  introduced 
or  brought  into  the  State,  contrary  to  the  laws  in  force  at  the  time,  shall  be 
free.'' — (Section  I.) 

'•  Every  person  born  within  this  State,  whether  white  or  colored,  is  Fekb; 
every  person  m' ho  shall  hereafter  be  born  within  this  State,  shall  be  Feee  ; 
an  1  every  person  broiight  into  this  State  as  a  slave,  except  as  authorized  by 
this  title,*  shall  be  Feee."— (Section  16.) 

I  cannot  think  it  important  gravely  to  discuss  with  my  learned  friend, 
whether  this  law,  in  its  proper  construction,  does  proscribe  the  existence  of 
a  slave  within  this  State,  and  make  it  a  legal  impossibility  wherever  the  law 
has  force.  He  has  argued,  I  know,  that,  although  the  Legislature,  besides 
the  commercial  word  "  imported,"  and  besides  the  word,  of  Latin  origin, 
''introduced"  (which  means  "brought  within"),  has  also  used  the  words 
"brought  into  " — that  it  has  failed  to  make  itself  fairly  understood,  or  to 
accomplish  the  meaning  imputed  in  our  construction,  that  a  slave  should  not 
ie  within  this  State.  It  is  said  that  the  true  force  of  these  terms  is  satis- 
tied  by  the  construction,  and  therefore  .the  true  construction  of  the 
clause  should  be,  "that  no  slave  shall  be  incorporated  into  the  population 
of  this  State ;  that  no  slave  shall  be  brought  into  it,  or  imported  into  it, 
with  the  design  and  purpose  that  he  should  become  a  part  of  the  population 
of  this  State"  Exactly  what  that  means,  exactly  what  limits  to  the  tole- 
rance or  maintenance  of  slavery  in  this  State,  this  constrnotion  of  the  statute 
would  impose,  it  is  not  easy  to  say,  nor  do  I  care  to  inquire.  I  respectfully 
submit,  that  the  statute  is  clear,  comprehensive,  and  decisive  in  its  meaning, 
and  in  its  effec^  If  the  statute  has  the  force  of  law  in  this  State,  there 
never  can  be,  on  any  pretence,  a  person  in  the  condition  of  slavery  within 
this  State,  unless  some  provision  of  that  statute,  found  between  the 
first  and  last  sections  of  it  which  I  have  read  to  the  Court,  gives  that 
right. 

Now,  we  do  find  certain  exceptions  made  by  the  statute  under  considera- 
tion, for  the  allowance  of  slaves  under  special  circumstances  within  this 
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f  tote,  and  ansoni;  these  exceptions  the  following,  being  sections  six  and  seven 
of  the  title : 

^Sec  <5.  Any  person  not  being*  an  inhabitant  of  this  State,  who  shall  be 
trarelling'  to  or  from,  or  passing  through  this  State,  may  bring  with  hira  any 
person  lawfully  held  by  him  in  slavery,  and  may  take  such  pjerson  with  him 
from  this  iState  ;  bat  the  person  so  held  in  slavery  shall  not  re::*ide  or  con- 
tinue in  this  State  more  than  nine  months,  and  if  such  residence  be  con- 
tinned  beyond  that  time,  such  person  shall  be  frfee." 

"  See.  T.  Any  person  who,  or  whose  family  shall  reside  part  of  the  year 
in  this  State,  and  part  of  the  year  in  any  other  State,  may  remove  and  bring 
with  hira  or  them,  from  time  to^time,  any  person  lawfully  held  by  him  in 
slavery,  into  this  State,  and  may  carry  sach  person  with  him  or  them,  out 
of  this  State." 

In  1B41,  this  act  was  passed  : 

'^  The  third,  fourth,  fifth,  sixth,  and  seventh  sections  oC  Title  T,  Chapter 
30,  of  the  first  part  of  the  Revised  Statutes,  are  hereby  repealed." 

This  express  repeiU  of  the  sixth  and  seventh  sections,  which  I  have  read 
teom  the  Revised  Statutes,  presents  in  the  most  distinct  and  absolute  form 
the  determination  of  the  people  of  this  State,  that  the  temporary  introduc- 
tion of  slavery  by  transient  visitors  shonld  not,  under  any  circumstances,  be 
permitted. 

Yonr  Honors  will  perceive  that  the  rjuestion  now  presented  is  not  at  all 
differeot  from  what  it  would  have  boea,  while  the  sixth  and  seventh  sec- 
tions, that  permitted  a  temporary  residence  with  the  slave,  were  in  fon^e, 
in  the  case  of  a  slave  attempted  to  be  held  after  the  expiration  of  the  limited 
term.  There  was  a  permission  for  a  specified  period  of  time,  and  a  declara- 
tion that  if  that  time  were  overpassed,  the  slave  should  be  free.  Now  no 
hospitality  of  any  kind,  or  for  a  moment,  is  permitted  to  the  master,  with 
hbi  slave,  in  any  sense  of  retaining  him  as  a  slave. 

Let  ns,  then,  consider  a  little  more  fully  whether  the  Federal  laws  and 
Federal  decisions  leave  any  doubt  as  to  the  complete  exemption  of  the 
several  States  from  Federal  control  in  this  matter.  Now,  your  Honors  will 
perceive  that,  while  we  talk  of  eomity  permitting  to  strangers  from  com- 
munities with  which  we  are  in  p)eace,  passing  through  our  State,  this  or  that 
privilege,  and  so  long  as  the  extent  of  this  comity  is  determined  by  our 
jarispradence  and  by  oor  ovm  Statutes — we  do  control  entirely  the  condi- 
tion of  persons  within  our  State.  If  judicial  determinations,  at  any  time, 
show  greater  hospitality  to  foreign  institutions  th:m  pubfic  sentiment 
approves,  the  Legislature  may  limit,  or  wholly  terminate  tiiat  comity. 

Bat  wUeu  it  is  claimed  that  by  a  superior  and  paramount  law  Mr.  and 
Mrs.  Lemmon  can  make  a  good  answer  to  the  writ  of  Habeas  Corpus,  in  tliis 
State,  that  they  hold  tb^  eight  persons  in  New  York  as  their  slavesy 
ontil  they,  in  pnrsuanoe  of  their  proposed  voyage,  shonld  take  them  away, 
— that  they  bring  and  hold  their  slaves  here  by  paramount  law,  aiid 
that  law  is  tbond  in  the  Constitntion  of  the  United  States,  the  question 
arises :  where  is  the  limit  (rf  that  right  ?  I  defy  the  learned  counsel  for  the 
appellantSv  if  he  claims  this  right  under  the  Constitntion  of  the  United 
States,  to  fix  a  limit  of  any  kind,  either  in  time,  in  circnmstance  or  in  the 
tenure  of  slavery  here — unless  it  is  to  be  left  to  some  tribunal  to  say  whe- 
tlier  the  maintenance  of  davery  under  tl>e  cironmstaiMJes,  and  for  the  time 
oiaiiDed,  is  within  some  general  obligation  of  respect  and  regard  between 
the  difiereot  States  of  this  Union.  And  this  brings  the  qnestion  back  to 
the  region  of  comity,  and  not  of  ri^t. 

Thwe  is  no  stepping  plaoe,  in  my  judgment,  for  tJi©  right  claimed  under 
ftie  Oonetittitioa  of  the  United  States,  short  of  allowing  the  continuance 
and  maintenance  of  slavery  just  so  long  as  citizens  of  other  States  shall 
choose  to  reside  within  this  State,  withoat  surrendering  their  character  of 
(utizena^of  otlaar  States.    Aooor^ndH!,  the  elaim  now,  as  I  understand  it,  is 
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that  Virginians  coming  here,  can  bring  their  slaves  and  koop  them  here  as 
long  as  they  remain  Virginians.     The  claim  is  one  of  va^t  proportions,  if  it 
he  any  claim  at  all ;  it  has  no  self  imposed  limitations  whatever.     In  nature 
ftnd  substance  it  is  a  claim  that  citizens  of  each  State  may  carry  into  other 
l^tates,  the  institutions  of  their  own  State.     Now,  the  exclusion  of  slavery 
from  the  States  has  been  the  subject  of  legislation  quite  as  much  in  the  slave 
as  in  the  free  States.     I  doubt  whether  there  is  a  slave  State  in  the  Union 
that  has  not,  at  .some  timer  or  to  some  extent,  legislated  for  the  exclusion  of 
slaves  from  its  territory,  and  prescribed,  as  the  direct  and  immediate  conse- 
quence of  their  introduction,  that  they  should  become  free.     "Will  any  one 
draw  a  distinction  between  the  right  of  excluding  slaves  from  a  State  from 
the  love  of  liberty,  and  excluding  them  from  motives  of  protection  And 
regard  for  slavery  ?     If  South  Carolina,  from  fear  of  being  over-stocked 
with  slaves,  legislates  to  prevent  the  introduction  of  more  slaves ;  and  if 
New  York  regarding  one  slave  an  overstock,  legislates  to  exclude  that  one, 
is  there  any  difference  as  to  the  power  of  legislation,  growing  out  of  the 
motive  and  purpose  of  it?     I  take  it  not.    Virginia,  as  early  as  her  emanci- 
l>aiion  from  the  dominion  of  the  British  crown  permitted,  in  1778,  passed  a 
law  prohibiting  the  introduction  of  slaves  into  Virginia,  and  prefaced  it 
with  a  preamble  that  she  had  been  prevented  from  doing  it,  before  then,  "  by 
the  inhuman  exercise  of  the  veto  of  the  King  of  England."     That  law  and 
its  pr'jamble  are  a  good  answer,  from  the  State  of  Virginia,  to  many  of  the 
views  now  supported,  in  its  name  and  behalf^  by  the  learned  counseL 

Certainly  slavery  cannot  be  "just,  benign,  beneficent,  consistent  with 
pure  benevolence,  and,  indeed  a  positive  duty," — if  the  exclusion  and  sup- 
pression of  the  institution  had  been  retarded  by  ^n  act  of  authority, 
which  was  justly  stigmatized  as  inhuman.  Certainly  we  might  suspect  that 
slavery  itself  was  inhuman,  if  the  suppression  of  it  was  only  stopped  by  an 
act  of  inhuman  tyranny. 

But  later  legislation,  and  legislation  that  has  been  brought  into  judicial 
controversy  in  the  slave  States  and  In  the  Federal  tribunals,  has  busied 
itself  upon  this  same  subject.  The  case  of  Groves  and  Slaughter  (15  Peters) 
was  considered,  and  should  be  considered,  and  is  tenaciously  adhered  to  by 
the  present  Chief  Justice  of  the  United  States,  as  a  decision  that  the  Federal 
government  has  no  voice  or  authority  on  the  subject  whatever.  How  did 
that  case  arise  ?  The  Constitution  of  Mississippi  adopted  in  1832,  had  pro- 
hibited the  introduction  of  slaves  as  merchandise  or  for  sale  after  the  first 
day  of  May,  1833.  Notwithstanding  that  provision,  there  having  been  no 
atfirmative  legislation,  defining  penalties  and  affixing  consequences  to  the 
introduction  of  slaves  and  their  sale,  the  people  of  Mississippi  bought  a 
good  many  slaves  from  Kentucky  and  Tennessee,  and  other  States,  and  gave 
their  notes  for  them.  When  the  notes  became  due,  the  slaves  being  in  Mis- 
sissippi, and  still  held  as  slaves,  the  collection  of  the  notes  was  attempted 
to  be  defeated  on  the  ground  that  the  consideration  was  illegal,  because  the 
slaves  had  been  introduced  into  the  State  of  Mississippi,  contrary  to  the 
provisions  of  the  Constitution.  The  state  courts  of  Mississippi  held  that 
that  was  a  sound  view  of  the  law,  and  that  from  the  payment  of  the 
notes,  amounting  altogether  to  some  millions  of  dollars,  the  people  of  Missis- 
sippi were  quite  free ;  that  they  might  keep  the  slaves  and  not  pay  the  notes. 
The  question  was  brought  up  before  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Groves  vs.  Slaughter,  argued  by  Mr.  Webster,  Mr. 
Clay,  and  General  Jones,  on  behalf  of  the  note  holders,  and  by  Mr.  Gilpin, 
Attorney  General,  and  Mr.  Walker  of  Mississippi,  (since  much  distinguished 
in  public  life),  on  the  other  side.  A  very  elaborate  discussion  was  had  on 
one  question  involved,  whether  the  Constitution  of  Mississippi,  by  its  own 
vigor,  operated  such  an  illegality  in  the  introduction  of  slaves,  as  made  the 
notes  void ;  or  whether  it  was  only  binding  upon  the  Legislature  to  pass 
laws  that  should  prohibit  their  introduction  and  should  affix  such  conse- 
quences— such  as  forfeiting  the  parchase,  or  making  the  slave  free,  or  declar- 
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Ing  the  contract  or  the  sfccnritj  void — as  they  might  see  fit  It  was  cLatmed 
on  the  part  of  the  note  holders  that  this  Constitntiorial  provision  did  not,  of 
itself,  without  legislation  under  it,  create  such  an  illegality  in  the  contract 
of  sale,  as  defeated  the  recovery  of  the  note.  They  contended,  further, 
that  if  that  consequence  did  follow,  so  as  to  be  a  matter  of  forensic  impor- 
tance in  the  case,  the  Constitution  of  Mississi[)pi,  which  excluded  the 
slaves,  was,  in  this  provision  invalid,  under  the  C  onstitutum  of  the  United 
States;  that,  under  the  commercial  clause,  the^  Federal  Government  had 
exclusive  jurisdiction  over  the  regulation  of  commerce  between  the  States; 
and  if  commerce  between  the  State*,  then  of  commerce  in  slaves,  as  well 
as  in  any  other  property.  The  proposition,  therefore,  was,  that  this  clause 
in  the  Constitution  of  Mississippi  which  excluded  slaves  from  the  State  as 
merchandise  was  void,  under  the  Constitution  of  the  United  States,  in  its 
commercial  clause.  Well,  that  case  was  disposed  of  by  the  Federal  judi- 
ciary holding,  as  matter  of  law,  that  the  notes  we:-3  not  aToide  1  by  the 
Constitution  of  Mississippi,  but  that  legislation  was  neede<l  to  produce  that 
effect  But  the  Court  utterly  scouted  the  notion  that  tlie  clauses  of  the 
Constitution  of  the  United  States  appealed  to,  had  anything  to  <io  with  this 
question  of  the  introduction  of  slaves  into  either  slave  or  tree  States.  Tlie 
opinion  of  the  Court  was  given  by  Mr.  Justice  Thompson,  and  disposed  of 
the  cause,  as  I  have  said,  on  the  point  that  the  Constitution  of  Mississippi 
did  not  invalidate  the  notes.  But  the  magnitude  of  the  question  involved 
in  this  claim  that  the  commercial  power  of  the  Union  had  any  authority 
over  the  introduction  or  determination  of  any  status  inside  of  a  State, 
induced  the  court  to  regard  it  as  a  matter  concerning  which  they  must 
express  the  most  decisive  opinion.  And  if  it  be  held  that  the  point  already 
decided  disposed  of  the  cjise,  and  that  the  further  opinions  of  the  judges 
were  unnecessary  and  supertiuous — why  it  is  at  least  as  good  an  authority 
as  the  reasoning  of  the  judges  in  the  Dred  Scott  case,  beyond  the  point  of 
decision  there,  and  which  is  so  much  relied  on  in  this  argument. 

At  page  506,  Mr.  Justice  McLean  states  the  question.  "  Can  the  transfer 
and  sale  of  slaves  from  one  State  to  another  be  regulated  by  Congress,  under 
the  commercial  power?"  I  take  it  for  granted  vthat  there  is  much  more 
sense  in  claiming  that,  when  the  introdoction  of  slaves  has  some  connection 
with  commerce,  in  a  proposed  sale,  you  may  invoke  the  commercial  power 
of  the  Union,  than  when  their  introduction  is  mere  matter  of  convenience  of 
travel.  The  learned  judge  procee'is:  "The  Constitution  treats  slaves  as 
persons.  By  the  laws  of  certain  States,  slaves  are  treated  as  property ;  and 
the  Constitution  of  Mississippi  prohibits  their  being  brought  into  that  State 
by  citizens  of  other  States,  for  sale,  or  as  merchandise.  Merchandise  is  a 
comprehensive  term,  and  may  include  every  article  of  traffic,  whether  for- 
eign or  domestic,  which  is  properly  embraced  by  a  commercial  regulation. 
But  if  slaves  are  considered  in  some  of  the  States  as  merchandise,  that 
cannot  divest  them  of  the  leading  and  controlling  (juixlityof  persons,  by 
which  they  are  designated  in  the  Constitution.  The  character  of  property  is 
given  them  by  the  local  law.  This  law  is  respected,  and  all  rights 
under  it  are  protected   by  the  Federal  authorities;  but  the  Constitution 

acts  upon  slaves  as  persons,  and  not  as  property The  Constitu- 

tioaof  the  United  States  operates  alike  on  ;dl  the  States,  and  one  State  has 
the  ftame  powe/  over  the  subject  of  slavery  as  every  other  State.  If  it  be 
constitutional  in  one  State  to  abolish  or  prohibit  slavery,  it  cannot  be  uncon- 
stitutional iu  another,  within  its  di:«oretion  to  regulate  it.  ...  The 
power  over  slavery  belongs  to  the  States  respectively.  The  right  to 
fciercise  this  power  by  a  State  is  higher  and  deeper  than  the  Constitution. 
1  his  involves  the  prosperity  and  may  endanger  the  existence  of  a  State.  Its 
power  to  guard  against  or  to  remedy  the  evil,  rests  upon  the  law  of  self-pre- 
servation— a  law  vital  to  every  community,  and  especially  to  a  sovereign 
statre. 

Chief  Justice  Tanxt  is  not  at  all  behind  Mr.  Justice  McLean  in  his  views 
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of  the  neoesBary  reservation  to  the  States  of  complete  control  over  this 
whole  subject.  He  says,  at  page  508  :  "In  my  judgment,  the  power  over 
this  subject  in  exclusively  with  the  several  States,  and  each  of  them  has  a 
right  to  decide  jior  itself  whether  it  will  or  will  not  allow  persons  of  tUU 
deacription  to  be  brought  within  i>  limits  from  another  State,  either  for 
Bale  or  for  any  otlier  purpose;  and  also  to  prescribe  the  manner  and  mode 
in  whicli  they  may  be  introduced,  and  to  determine  their  condition  and  treat- 
ment within  their  resi)ectiv^  territories  ;  and  the  action  of  the  several  States 
upon  this  subject  rauuot  be  controlled  by  Confn"e98,  either  by  virtue  of  its 
power  to  regulate  commerce  or  by  virtue  of  any  other  power  conferred  by 
the  Constitutiou  of  the  United  States.  I  do  not,  however,  mean  to  argue 
this  question.  1  state  my  opinion  upon  it,  on  account  of  the  interest  which 
ft  large  portion  of  tiie  Union  naturally  feel  in  this  matter,  and  from  an 
apprehension  that  my  silence,  when  another  member  of  the  court  huA 
delivered  his  opinion,  might  be  misconstrued."  ^ 

Mr.  Justice  Story,  Mr.  Justice  Thompson,  Mr.  Justice  Wayne,  and  Mr,!' 
Justice  McKinley,  concurred  in  these  views  of  the  Chief  Justice  and  of  Mr. 
Justice  McLean, 

The  next  case  to  which  I  will  briefly  ask  your  Honors'  attention  is  that  of 
Prigg  r«.  The  Commonwealth  of  Pennsylvania,  in  the  16th  of  Peters,  and, 
especially,  to  the  parts  of  the  case  that  are  referred  to  in  my  points. 

The  court  is  familiar  with  the  general  doctrine  of  that  case.  It  raised 
before  the  Federal  Court  for  decision  the  question,  whether  the  Constitu- 
tional clause  which  provided  for  the  rendition  of  fugitives  from  service,  and 
the  legislation  under  it,  made  the  subject  one  of  exclusive  Federal  regulation, 
and  whether  the  statute  of  the  State  of  Pennsylvania,  and  of  course  those  of 
New  York  and  other  States,  within  the  same  purview,  were  constitutional. 

The  exclusive  authority  of  Federal  Legislation,  in  the  premises,  was  folly 
established,  and  upon  general  reasons  which  established  equally,  that  but 
for  the  clause  in  the  Constitution,  the  whole  subject,  even  in  respect  to 
escaped  slaves,  would  have  been  absolutely  and  exclusively  within  the  con- 
trol of  State  authority. 

Judge  Story,  delivering  the  opinion  of  the  court,  says,  (speaking  of  the  fugi- 
tive slave  clause  of  the  Constitution) :  "  The  last  clause  is  that,  the  true  inter- 
pretation whereof  is  directly  in  judgment  before  us.  Historically,  it  is  well 
known,  that  the  object  of  this  clause  was  to  secure  to  the  citizens  of  the  slave- 
holding  States  the  complete  right  and  title  of  ownership  in  their  slaves,  as 
property  in  every  State  of  the  Union  into  which  they  might  escape  from  the 
State  where  tliey  were  held  in  servitude.  The  full  recognition  of  this  right  and 
title  was  indispensable  to  the  security  of  this  species  of  property  in  all  the 
slaveholding  States  ;  and,  indeed,  was  so  vital  to  the  preservation  of  their 
domestic  interests  and  institutions,  that  ir  cannot  he  doubted  that  it  consti- 
tuted a  fundamental  article,  without  the  adoption  of  which  the  Union  could 
not  have  been  formed.  Its  true  design  was  to  guard  against  the  doctrines 
;ind  principles  prevalent  in  the  non-slaveholding  States,  by  preventing  them 
from  interiaeddling  with,  or  obstructing,  or  abolishing  the  rights  of  the 
owners  of  slaves. 

"  By  tije  general  Law  of  Nations,  no  nation  is  bound  to  recognize  the 
fctate  of  slavery,  as  to  foreign  slaves  found  within  its  territorial  dominions, 
when  it  i?  in  oj)posiii()n  to  its  own  policy  and  institutions,  in  favor  of  the 
fubjecLs  of  other  nations  wliere  shivery  is  recognized.  If  it  does  it,  it  is  as  a 
matter  of  comity,  and  not  as  a  matter  of  international  right.  The  state  of 
slavery  is  deemed  to  be  a  mere  municipal  regulation,  founded  upon  and 
limited  to  the  range  of  the  territorial  laws.  This  was  fully  recognized  in 
SommerseWg  cote,  Loti'i's  Rep.  1,  s.  c.  11  "State  Trials,"  by  Harg,  3-iO,  s.  c,  20 
Howell's  "  State  Trials,  T'J  ;  which  was  decided  before  the  American  Revo- 
lution. It  is  manifest  from  this  consideration,  that  if  the  Constitution  had 
not  contained  this  clause,  every  non-slaveholding  State  in  the  Union  would 
have  been  at  liberty  to  have  declared  free  all  runaway  slaves  coming  within 
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ita  limits,  and  to  have  given  them  entire  immanitjand  protection  M«u*rt 
the  claims  of  their  masters ;  a  course  which  would  have  created  th^  tsssx-it 
bitter  animosities,  and  endangered  iperpetual  strife  between  the  dit^^rent 
Statea.  The  clause  was,  therefore,  of  the  lasi  importance  to  the  safeVjr  *nd 
aecuritj  of  the  Southern  Stutos,  and  could  not  have  been  surrender^  by 
thera  without  endangering  their  wliole  propertv  in  slaves.  The  clause  >va» 
accordingly  adopted  into  the  Constitution  by  the  unanimous  consent  t>f  l!»* 
framers  of  it ;  a  proof  at  once  of  its  intrinsic  and  practical  necessity."' 

Again,  at  pages  622  and  (323,  he  says;  "In  the  first  place,  it  is  ni»t*rial 
to  state,  (what  has  already  been  incidentally  hinted  at),  that  the  richt  to 
seize  and  retake  fugitive  slaves,  and  the  duty  to  deliver  them  up,  in  what- 
ever State  of  the  Union  they  may  be  found,  and  of  course  the  corresj-K^nd'injf 
power  in  Congress  to  use  the  appropriate  means  to  enforce  the  right  «nd 
duty,  derive  their  whole  validity  and  obligation  exclusively  from  the  Coo- 
stitution  of  the  United  Statea,  and  are  there,  for  the  first  time,  recognised 
and  established  in  that  peculiar  character.  Before  the  adoption  of  th»>  C in- 
stitution, no  State  had  any  power  whatever  over  the  subject,  except  wilhiu 
its  own  territorial  limits,  and  could  not  bind  the  sovereignty  or  the  logi-da- 
tion  of  other  States.  Whenever  the  riglit  was  acknowledged  or  the  duty 
enforced  in  any  State,  it  was  as  a  matter  of  comity  and  favor,  and  not  IM>  a 
matter  of  strict  moral,  political,  or  international  obligation  or  duty.  Und«^ 
the  Constitution  it  is  recognized  as  an  absolute,  positive,  right  and  duty, 
pervading  the  whole  Union  with  an  equal  and  supreme  force,  uncontrt^IIed 
and  uncontrollable  by  State  sovereignty  or  State  legislation.  It  iss  there- 
fore, in  a  just  sense  a  new  and  positive  right,  independent  of  comity,  cohMiumI 
to  no  territorial  limits,  and  bounded  by  no  State  institutions  or  policy." 

And,  at  page  625  lie  proceeds  :  ''Tliese  are  some  ot'  the  reasons,  l>ut  by 
no  means  all,  upon  which  we  hold  the  power  of  legislation  on  this  subjeot 
to  be  exclusive  in  Congress.  To  guard,  however,  against  any  possil)lo  mis- 
construction of  our  views,  it  is  proper  to  state,  that  we  iire  by  no  nioiiu!*  to 
be  understood  in  any  manner  whatsoever  to  doubt  or  to  interfere  willt  the 
police  power  belonging  to  the  States  in  virtue  of  their  general  sovenilgnty. 
That  police  power  extends  over  all  subjects  within  the  territorial  limiti  ot 
the  States,  ai^d  has  never  been  conceded  to  the  United  States.  It  i.->  wliolly 
distinguishable  from  the  right  and  duty  secured  by  the  provision  now  under 
consideration,  which  is  exclusively  derived  from  and  secured  by  tho  Con- 
•  -       stitution  of  the  United  States,  and  owes  its  whole  efficacy  thereto." 

These  opinions,  included  in  the  judgment  as  pronounced  by  the  Court, 
were  assented  to  by  all  the  judges  who  assisted  in  the  actual  determimitloD 
'       of  the  case. 

>  The  next  case  is  that  of  Strader  t3.  Graham,  in  10th  Howard,  and   was  of 

'v  this  kind:  Graham  was  a  Kentucky  slave-owner,  and  had  permitted  i*onie 
of  his  slaves  to  cross  over  into  the  State  of  Ohio,  habitually,  for  the  pur- 
pose of  instruction  in  music,  deaigning  to  retain  his  property  in  them,  ai»d 
to  make  this  talent,  thus  to  be  cultivated,  productive  to  himself.  Tlio 
slaves  receiving  this  instruction  returned  to  their  master,  and  aft«rwurd 
fled  from  his  service,  making  their  escape  by  means  of  a  steamboat  on  the 
Ohio  River. 

By  the  law  of  Kentucky,  in  the  protection  of  slave  property  again«t  such 

casualties  as  this,  the  proprietors  of  any  steamboat  or  other  vessel  opoi»  the 

_.       river,  by  means  of  which  the  escape  should  be  made,  are  made  respofi^ible 

to  the  slave-owners  in  an  action  for  the  value  of  the  slave.     An  action  was 

brought,  under  this  law,  by  Graham,  against  the  owners  of  the  boat,  iJi>on 

which  the  escape  had  been  made,  in  equity  to  enforce  a  lien,   given  hy  the 

statute,  against  the  boat.     The  litigation,  commenced  in  the  State  (!<"nt  of 

Kentucky,  terminated  in  a  final  judgment  in    the  Court  of  last   rewyf«,   in 

favor  oi  tiie  slave-owner.     From  tliat  decision  an  appeal  was  takcJi    'iiidtjr 

'  ;      the  26th  section  of  tlie  Federal  Judiciary  act,   to  the  Supreme  Court  "f  t''0 

.-      United  States,  the  defence  in  the  oourt  below  being  on  the  ground,  in  t'****  *6 
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least  as  a  good  and  sufficient  one,  that  these  slaros  had  become  free  bv  their 
master's  volnntary  intn)duction  of  them  into  the  State  of  Ohio,  and  that 
the  state  of  slavery  thus  dissolved  was  incapable  of  reinstatement. 

The  25th  section,  as  your  Honors  kuow,  carries  up  cases  frum  the  courts 
of  last  resort  in  the  States,  when  tlie  decision  is  alleged  to  have  involved 
the  consideration  of  a  riglit,  secured  under  the  Constitution  of  the  United 
States,  and  has  resulted  iu  a  decision  adverse  to  that  right. 

The  appellants  in  that  case,  on  the  question  of  freedom  or  slavery,  and 
the  considerations  it  involved,  stood  precisely,  to  illustrate  the  matter,  as 
these  apy)ellauts  now  before  this  court  would  stand  in  the  Supreme  Court  of 
the  United  States,  if  your  Honors' judgment  here,  shonld  affirm  the  judg 
ment  of  the  court  below,  and  an  apf)e;il  should  be  prosecuted  from  your 
judgment  to  the  Supreme  Court  of  the  United  States,  upon  the  ground  that 
the  right,  to  which  your  decision  had  been  adveree,  was  protected  by  the 
Federal  Constitution. 

Now,  the  first  and  important  qnestioa  in  all  cases  that  are  carried  into 
the  Federal  Judiciary  by  that  method  of  appeal  is,  whether  the  Appellate 
Court  has  jurisdiction  of  the  cause.  In  other  words,  whether  the  judgment 
below  does  contain  an  adjudication  upon  any  right  under  the  Constitution 
of  the  United  States,  and  whether  the  determination  has  been  adverse  to 
the  right  claimed,  for  both  these  elements  must  be  found  in  the  decision  of 
the  Court  of  last  resort  of  the  State,  or  there  is  no  appeal  to  the  Supreme 
Court  of  the  United  States  to  reverse  the  judgment,  although  it  may  be 
clearly  erroneous.  The  direct  point  therefore,  of  Federal  control  over  the 
civil  status  of  persons  within  the  States,  was  raised  in  the  case  of  Strader 
vs.  Graham,  as  a  question  oi  jurisdiction. 

Chief  Justice  Taney,  in  delivering  the  opinion  of  the  Court,  says:  "The 
Louisville  Chancery  Court  finally  decided,  that  the  negroes  in  question  were 
his  slaves,  and  that  he  was  entitled  to  recover  $3,000  for  his  damages.  And 
if  that  sum  was  not  paid  by  a  certain  day  specified  in  the  decree,  it  directed 
that  the  steamboat  shonld  be  sold  for  the  purpose  of  raising  it,  together 
with  the  costs  of  suit  This  decree  was  afterward  affirmed  in  the  Court  of 
Appeals  in  Kentucky,  and  the  case  is  brought  here  by  writ  of  error  upon 
thiat  judgment. 

"  Much  of  the  argument  on  the  part  of  the  plaintiffs  in  error  has  been 
ctfered  for  the  purpose  of  showing  that  the  judgment  of  the  State  Court  was 
erroneous  in  deciding  that  these  negroes  were  slaves.  And  it  is  insisted 
that  their  previous  employment  in  Ohio  had  made  them  free  when  they 
returned  to  Kentucky. 

"  But  this  question  is  not  before  us.  Every  State  has  an  undoubted 
right  to  determine  the  status^  or  domestic  and  social  condition  of  the  per- 
sons domiciled  within  its  territory,  except  in  so  far  as  the  powers  erf  the 
States  in  this  respect  are  restrained,  or  duties  and  obligations  are  imposed 
upon  them  by  the  Constitution  of  the  United  States,  and  there  is  nothing  in 
the  Constitution  of  the  United  States  that  can  in  any  degree  control  the 
law  of  Kentucky  upon  this  subject.  And  the  condition  of  the  negroes, 
therefore,  as  to  freedom  or  slavery  after  tlieir  return,  depended  alto- 
gether upon  the  laws  of  that  State,  and  could  not  be  influenced  by  the 
laws  of  Ohio.  It  was  exclusively  in  the  power  of  Kentucky  to  determine 
for  itself  whether  their  employment  in  another  State  should  or  should  not 
make  them  free  on  their  return.  The  Court  of  Appeals  have  determined, 
that  by  the  laws  of  the  State  they  continue  to  be  slaves.  And  their  judg- 
ment upon  this  point  is,  upon  this  writ  of  error,  conclusive  upon  this  court, 
and  we  have  no  jurisdiction  over  it." 

A  comparison  of  this  case  with  the  Dred  Scott  decision,  and  with  the  nar- 
rative of  the  litigation  concerning  Dred  Scott,  as  given  in  the  report  of  that 
decision,  will  exhibit  to  the  Court  the  reason,  as  I  suppose,  that  the  Dred 
Scott  controversy  was  not  brought  into  the  Supreme  Court  of  the  United 
States,  by  appeid  from  the  judgment  of  the  Court  of  Missouri. 
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The  litigation  concerning  the  libertj  of  Dred  Scott,  generally  considered 
to  have  been  a  case  made  up  for  the  purpose  of  raising  certain  questions  for 
judicial  determination,  started  in  the  courts  of  the  State  of  Missouri,  and 
had  reached  final  Judgment  in  the  last  court  of  that  State,  adverse  to  the 
liberty  of  Scott.  Scott  claimed  his  liberty  by  virtue  of  the  Constitution  of 
the  United  States,  just  as  the  freedom  of  Kentucky  negroes  was  claimed 
under  the  Constitution  of  the  United  States.  Pending  this  litigation  in  the 
Missouri  case,  the  decision  was  made  in  the  case  of  Strader  vs.  Graham,  dis- 
missing the  appeal  under  the  25th  section  for  want  of  jurisdiction.  As  this 
absolutely  shut  out  any  consideration  of  the  rights  or  doctrines  on  which  the 
freedom  of  Scott  was  supposed  to  have  been  gained,  an  abandonment  of  tlie 
litigation  in  the  State  Courts  of  Missouri  followed,  and  a  new  litigation  by 
Scott,  in  the  Federal  Court,  was  commenced,  whereby,  through  regular  and 
general  appeals  from  the  Circuit  Court  to  the  Supreme  Court  of  the  United 
States,  the  whole  cause  was  brought  up,  and  the  Court  found  itself,  as  it 
thought,  at  liberty  to  deliberate  upon  some  matters  of  grave  and  general 
import,  political  and  ethical,  after  they  had  disposed  of  the  inquiry  as  to 
the  freedom  of  Dred  Scott. 

The  case  Ejb  parte  Simmona  (4  "Wash.  C.  0.  R.  396),  to  which  I  have 
referred  your  honors,  seems  a  direct  authority  upon  the  question  before  us. 

There  the  question  was,  as  to  the  freedom  of  a  slave,  brought  voIuntarir;f 
by  his  master  into  the  State  of  Pennsylvania,  during  the  prevalence  of  laws 
there  which  permitted  the  temporary  residence  of  a  master  with  his  slave 
within  the  jurisdiction  of  that  State,  The  period  allowed  by  the  statute 
being  overpassed,  the  point  was  whether  the  slave  was  entitled  to  hi» 
liberty,  and  Judge  Washington  decided  that  he  was. 

I  come  now,  if  the  Court  please,  to  the  decision  in  the  Dred  Scott  Cme, 
the  general  doctrines  of  which  are  invoked  by  the  appellants  here,  as 
appears  by  the  briet!,  though  not  insisted  upon  orally  in  the  argument,  and 
ray  learned  friend  has  not  called  the  attention  of  the  Court  to  the  particular 
principles  laid  down  in  the  case,  upon  which  his  reliance  was  based.  The 
general  character  of  that  case,  and  the  exact  limit  of  judicial  inquiry,  that 
its  facts  presented,  have  been  already  fully  stated  by  my  learned  associate. 

An  examination  of  the  opinion  of  Judge  ifelson  in  that  case,  will  show- 
that  he  has  confined  himself  to  the  precise  inquiry  that  the  litigation  pro- 
perly presented  for  judicial  determination,  to  wit,  whether  Dred  Scott  was, 
in  Missouri,  and  by  its  law,  a  slave. 

If  he  was  a  sime,  it  must  be  universally  conceded,  that  he  was  not  a 
citizen.  As  the  jurisdiction  in  question,  of  the  Federal  judiciary  is  confined 
to  suits  between  citizens  of  different  States,  the  moment  you  put  the  plain- 
tiff in  the  condition  of  not  being  a  citizen  of  any  State,  of  having  no  citi- 
zenship, and  no  civil  rights  whatever,  of  course  there  is  no  jurisdiction,  as 
the  plaintifiM  standing  in  court  rests,  not  upon  personality,  but  upon 
citizenship. 

But  the  Court  after  deciding  this,  did,  through  many  of  their  judges, 
express  opinions  upon,  and  elaborately  argue,  two  very  important  general 
principles,  one  of  a  political  nature,  and  the  other  coming  within  the  larger 
range  of  general  ethics  and  morality.    One  of  these  points  was,  that  the  restric- 
tive clause  of  the  Missouri  Compromise  act  was  unconstitutional  and  void.- 
There  was  an  opportunity  for  discussion,  though  none  for  decision,  on  that  point, 
by  reason  ot  this  fact.     Although  the  question  of  Dred  Scott's  freedom  was 
fairly  presented  by  a  two  years'  residence  with  his  master  in  the  State  of  lUi- 
noi»— a  residence,  with  the  effect  of  which  the  validity  or  invalidity  of  the  Mis- 
souri Compromise  act  had  nothing  to  do — yet,  as  the  question  of  the  freedom 
of  his  ciiUdren  and  of  his  wife  was  also  involved  in  the  case,  their  residence, 
upon  which  their  claim  of  liberty  rested,  happened  to  be  within  the  portion 
oi  the  Missouri  territory  secured  to  freedom  by  the  restriction  of  the  Missouri 
Compromise  act,  subject,  of  course,  to  its  constitutional  validity.     The  other 
pouit  of  uiqoiry  was  purely  historical  and  ethical,  and  resulted  in  a  very 
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brief  and  snmmarv  dednction  by  the  learned  Chief  Jnstice,  from  the  jndicia. 
and  general  annab  of  the  country,  that  black  men  have  no  rights  "that 
white  men  are  bound  to  respect."  Now  both  these  topics  are  without  any 
application  to  the  real  inquiry  before  this  Court,  and  I  have  no  occasion  to 
refer  to  the  Drod  Scott  decision,  as  a  determination  or  discussion  of  the 
$tatuM  of  slavery  in  the  territories  of  the  United  States. 

That  subject  is  to  be  considered,  either  legislatively  or  judicially,  where  it 
may  properly  arise.  But  I  understand  iheprvieipl^  announced  in  the  opinions 
of  the  judges  who  concur  in  the  judgment  of  the  Court  in  the  Dred  Scott 
case,  to  establish,  in  the  fullest  manner,  the  entire  control  of  State  authority 
over  the  condition  of  all  people  within  it,  and  to  re-affirm  the  decisions  of 
the  Supreme  Court,  to  which  I  have  called  your  .Honors'  attention. 

Thus,  the  Chief  Justice,  delivering  the  opinion  of  the  court,  says : 

"  But  there  is  another  point  in  the  case  which  depends  on  State  power  and 
State  law.  And  it  is  contended,  on  the  part  of  the  plaintiiF,  that  he  is  made 
free  by  being  talcen  to  Rocli  Island,  in  the  State  of  Illinois,  independently 
of  ins  residence  in  the  territory  of  the  United  States ;  and  being  so  made 
free,  lie  was  not  again  reduced  to  a  state  of  slavery,  by  being  brought  back 
to  Missouri. 

"  Our  notice  of  this  part  of  the  case  will  be  very  brief;  for  the  principle 
on  which  it  depends  was  decided  in  this  Court,  upon  much  consideration,  in 
the  case  of  Strader  et  al  vs.  Graham,  reported  in  10th  Howard,  82.  In  that 
case,  the  slaves  had  been  taken  from  Kentucky  to  Ohio,  with  the  consent  of 
the  owner,  and  afterward  brought  back  to  Kentucky.  And  this  Court  held 
that  their  status  or  condition,  as  free  or  slave,  depended  upon  the  laws  of 
Kentucky,  when  they  were  brought  back  into  that  State,  and  not  of  Ohio ; 
and  that  this  court  hjid  no  inrisdiction  to  revise  the  judgment  of  a  State 
Court  upon  its  own  laws,  this  was  the  point  directly  before  the  court,  and 
the  decision  that  this  court  had  not  jurisdiction  turned  on  it,  as  will  be  seen 
by  the  report  of  the  ca^se. 

"So  in  tliis  case,  as  Scott  was  a  slave  when  taken  into  the  State  of  Illinois 
by  his  owner,  and  there  held  as  sucli,  and  brought  back  in  that  character, 
his  status,  as  free  or  slave,  depended  upon  tlie  laws  of  Missouri,  and  not  of 
Illinois. 

"  It  has  however  been  urged  in  the  argument,  that  by  the  laws  of  Missouri 
he-^as  free  on  his  return,  and  that  this  case,  therefore,  cannot  be  governed 
by  the  c-ise  of  Strader  vs.  Graham,  where  it  appeared  by  the  laws  of  Ken- 
tucky, that  the  plaintiffs  continued  to  be  slaves  on  their  retnm  from  Ohio. 
But  whatever  doubts  or  opinions  may  at  one  time  have  been  entertained  on 
this  subject,  we  are  satisfied  upon  a  careful  examination  of  all  the  cases 
decided  in  the  State  courts  of  >'issouri  referred  to,  that  it  is  now  firmly 
settled  by  the  decisions  of  the  big  lest  court  in  the  State,  that  Scott  and  his 
family  upon  their  return  were  not  free,  but  were,  by  the  laws  of  Missouri, 
the  property  of  the  defendant;  ;.ud  that  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction,  when,  by  the  laws  of  the  State,  the  plaintiff  was 
a  slave,  and  not  a  citizen. 

"Moreover,  the  plaintiff,  it  apjiears,  brought  a  similar  action  against  the 
defendant  in  the  State  Court  of  lilissouri,  claiming  the  freedom  of  himself 
and  his  family  upon  the  same  groiuds  and  the  same  evidence  upon  which  he 
relies  in  the  case  before  the  Court. 

"  The  ca-'^e  was  carried  before  riie  Supreme  Court  of  the  State;  was  fully 
argued  there;  and  that  Court  decided  that  neither  the  plaintiff  nor  his 
family  were  entitled  to  freedom,  and  were  still  the  slaves  ot  the  defendant ; 
and  reversed  the  judgment  of  t^ie  inferior  State  Court,  which  had  given  a 
different  decision. 

"If  tlie  plaintiff  supposed  tliat  this  judgment  of  the  State  Court  was 
erroneous,  and  that  this  Court  had  jurisdiction  to  revise  and  reverse  it,  the 
only  mode  by  which  he  could  L'gally  bring  it  before  this  Court,  was  by  writ 
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o(  error  directed  (o  the  Saprerae  Court  of  the  State,  requiring  it  to  trausmit 
the  record  to  this  Court,  If  this  had  been  done,  it  is  too  plain  for  argument 
that  the  writ  must  have  been  dismissed  for  want  of  jurisdiction  in  this 
court.  The  case  of  Strader  and  others  vs.  Graham,  is  direct! j  in  point ; 
and,  indeed^ independent  of  any  decision,  the  language  of  the  25th  section 
of  the  act  ot  1789  is  too  clear  and  precise  to  a<lmit  of  controversy." 

Ig  it  not  entirely  clear  that  the  same  principles  of  reasoning  and  construc- 
tion apply  to  this  case,  now  before  your  Honors,  and  that  your  judgment  is 
not  the  subject  of  appeal  to  the  Supreme  Court  of  the  United  States? 

Mr.  Justice  Nelson,  on  the  same  point,  says :  "  This  question  has  been 
examined  in  the  courts  of  several  of  the  slaveholding  Stata"*,  and  dilferent 
opinions  expressed  and  conclu-^ioas  arrived  at  We  shall  hereafter  refdr  to 
gome  of  them,  and  to  the  principles  upon  which  they  are  founded.  Our 
opinion  is,  that  the  question  is  one  which  belongs  to  each  State  to  decide 
for  itself  either  by  it«  legislature  or  courts  of  justice  ;  and  hence,  in  respect 
to  the  case  before  ds;  to  the  State  of  Missouri — a  question  exclusively  of 
Missouri  law,  and  which,  when  determined  by  that  Sute,  it  is  the  duty  of 
the  Federal  courts  to  fol  ow. 

"  In  other  words,  except  in  cases  where  the  power  is  restrained  by  the 
Constitution  of  the  United  States,  the  law  of  the  State  is  supreme  over  the 
subject  of  slavery  within  its  jurisdiction.  *^- 

"  As  a  practical  illustration  of  the  principle,  we  may  refer  to  the  legisla- 
tion of  the  free  States  in  abolishing  slavery,  and  prohibiting  its  introduction 
into  their  territories. 

''  Confessedly,  except  as  restrained  by  the  Federal  Constitution,  they  ex- 
ercised, and  rightfully,  complete  and  absolute  power  over  the  subject.  Upou 
what  principle,  then,  can  it  be  denied  to  the  State  of  Missouri?  The 
power  flows  from  the  sovereign  character  of  the  States  of  this  Union ; 
sovereign  not  merely  as  respects  the  Federal  Government— except  as  they 
have  consented  to  its  limitation — but  sovereign  as  respects  each  other. 
Whether,  therefore,  the  State  of  Missouri  will  recognize  or  give  effect  to 
the  laws  of  Illinois  within  her  territories  on  the  subject  of  slavery,  is  a 
question  for  her  to  determine.  Nor  is  there  any  constitutional  power  in 
this  government  that  can  rightfully  control  her. 

Now,  certainly,  if  this  be  good  law  in  favor  of  slavery,  it  is  good  law 
in  tavor  of  liberty.  The  status,  slave  or  free,  is  the  same  status  for 
consideration  and  determination,  whether  the  judgment  be  in  favor  of 
slavery,  or  in  favor  of  liberty.  And  wlien,  in  behalf  of  the  free  State  of 
Illinois,  it  la  claimed  that  it  so  changes  the  status  of  any  slave,  who  may 
come  within  its  borders,  that  thereafter  nothing  but  positive  reenslavement 
oau  deprive  him  of  his  condition  of  freedom,  and  the  judgment  is,  that  Mis- 
Bouri  must  determine  that  for  itself;  when  Virginia  claims  that  slaves  held 
lawfully,  within  its  limits,  may  still  retain  that  condition  in  the  State  of 
New  York,  must  not  the  decision  be  that  New  York  most  determine  that 
for  itself,  by  its  own  inherent  sovereignty,  uncontrolled  by  the  Federal  Con- 
Btitution,  and  that  the  Supreme  Court  at  Washington  has  no  jurisdiction  to 
reverse  the  judgment  of  this  high  tribunal  ? 

I  read  now  from  the  Opinion  of  Mr  Justice  Campbell : 
I:  "  The  principles  which  this  Court  have  pronounced,  condemn  the  preten- 

i  awn  then  made  on   behalf  of  the  legislative  department.     In  Groves  vs. 

Maaghter  (15  Pet),  the  Chief  Justice  said :  '  The  power  over  this  subject  is 
exclostyely  with  the  several  State-s  and  each  of  them  haa  a  right  to  decide 
tor  Itself  whether  it  will  or  wUl  not  allow  persons  of  this  description  to  be 
brought  witlMti  its  lunits.'  Justice  McLean  said  :  '  The  Ooostitution  of  the 
l-iutea  StateH  operates  alike  in  aU  the  States,  and  one  State  has  the  same 
power  <»ver  tbe  gaj^ect  of  slavery  as  everyOtlier  State.'  In  Pollard's  Lessee 
M.  1  lagan  (8  How.  213),  the  Court  says:  'The  United  States  have  no  con- 
..   ftitatiouftl  capacity  to  exercise  municipal  jurisdiction,  sovereignty,  or  emi- 
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nent  domain,  within  the  limits  of  a  State  or  elsewhere,  except  in  cases  where 
it  is  delegat-ed,  and  the  Court  denies  the  faculty  of  the  Federal  Government 
to  add  to  its  powers  bj  treaty  or  compact.' " 

So  much  for  the  Dred  Scott  decision,  and  the  opinions  of  the  learned 
Judges  who  concurred  in  the  judgment  then  pronounced.  I  have  cited  pas- 
sages from  their  opinions  above ;  the  whole  tenor  of  the  dissenting  opinion^ 
of  Mr.  Justice  McLean  and  Mr.  Justice  Curtis,  of  course,  carrying  these  prin- 
ciples to  even  further  results. 

The  passenger  case,  the  State  of  New  York  vs.  Miln  (in  the  11th  of  Peters), 
•will  be  found  fully  to  sustain  these  views.  The  later  passenger  cases,  which 
fill  a  great  part  of  the  7th  of  Howard,  are  much  relied  upon  by  the  learned 
counsel  for  the  appellants,  and  references  to  them  are  largely  spread  upon 
his  points,  with  the  view  of  showing  that  this  introduction  of  persons  into 
the  States,  does,  in  some  sort,  fall  within  the  commercial  power  of  Congress, 
and  that  the  doctrine  of  these  cases,  which  held  invalid  the  Law  of  New 
York,  and  the  similar  Law  of  Massachusetts,  imposing  a  tax  upon  the  intro 
duction  of  passengers  into  those  States  respectively,  has  a  bearing  upon  the 
question  at  bar.  Those  cases  were  decided  by  a  Court,  as  nearly  divided  as 
a  Court  of  an  uneven  number  can  be — five  Judges  holding  the  statutes  to  be 
unconstitutional,  but  solely  upon  the  ground  that  they  were,  in  effect  and  form, 
a  tax  upon  commerce.  The  five  Judges  who  concurred  in  the  opinion  w&re 
Justices  McLean,  Catron,  McKinley,  Wayne,  and  Grier.  Those  who  dis- 
sented were  the  Chief  Justice  and  Justices  Nelson,  Woodbury,  and  Daniel. 

But  your  Horrors  will  perceive  that  the  majority  of  the  Court  was  made 
by  the  adhesion  of  Justice  McLean  to  the  decision.  The  Chief  Justice  man- 
fully cont^ended  that  the  decision  in  Groves  r«.  Slaughter,  had  foreclosed  the 
Court  from  considering  any  question,  even  as  a  question  of  taxation,  touch- 
ing the  regulation  or  prevention  of  the  introduction  of  any  persons,  into  the 
States,  this  being  a  most  sensitive  point  with  the  elaveholding  States.  Mr. 
Justice  McLean,  however,  joined  in  the  opinion  that  it  was  a  tax  upon  com- 
merce, and,  in  that  liglit  alone,  regarded  the  State  laws  as  an  unconstitu- 
tional interference  with  the  commercial  power  of  Congress.  The  criticism 
which  I  have  made  upon  the  composition  of  the  majority  of  the  Court  in 
*lhe  instance  of  Justice  McLean,  will  apply  to  Justice  Wayne  and  the  other 
members  of  the  Court  from  slaveholding  States,  who  aever  have  been  doubt- 
ful in  their  opinions  or  judgments  upon  this  exclusive  oontrol,  by  the  Slave 
States,  of  the  whole  subject  of  slavery. 

A  reference  to  the  opinions  of  the  majority  of  the  Court  in  thsse  cases 
will  show,  that  it  is  solely  as  taxation  upon  commerce,  imposed  upon  a  ves- 
sel as  it  arrives,  witii  its  freight  of  passengers  on  board,  that  interference 
with  the  commercial  power  of  the  Federal  Constitution  can  be  riglitfally 
charged  upon  the  State  legislation  then  brought  in  question.  Your  Honors 
are  aware  that  tiie  modificatiin  of  our  passenger  laws,  made  in  consequence 
of  the  decisions  I  have  cited,  have  accomplished,  in  eifect,  and  in  result,  sub- 
stantially the  same  security  and  indemnity  to  this  State,  again.st  the  intro- 
duction of  burdensome  emigrants,  as  the  obnoxious  laws  produced. 

The  method  now  taken,  exacts  a  bond  that  each  passenger  shall  not  be- 
come chargeable  upan  the  State,  and  then,  by  a  general  provision,  permits 
in  lieu  of  this  bond  a  moderate  commutation  in  money.  The  Chief  Justice 
ia  his  dissenting  opinion  in  these  oa^es,  reiterates  his  opinion'*  so  plainly 
and  decisively  expressed  in  the  cases  which  I  have  cited. 

The  Ciiief  Justice  says:  "The  first  inquiry  is,  whether,  under  tlie  Consti- 
tution of  the  United  States,  the  Federal  Government  h;is  the  power  to  com- 
pel tlie  several  States  to  receive,  and  suflPer  to  remain  in  association  with  its 
citizens,  every  person  or  class  of  persons  whom  it  may  be  the  policy  or  the 
pleasure  of  the  United  States  to  admit.  In  my  jud^inent,  the  question  lies 
at  the  foundation  of  the  controversy  in  this  case.  [  d  >  »ot  main  to  say  that 
the  General  Government  have,  by  treaty,  or  act  oi'  Con'^ress,  ro'iuired  the 
State  of  Mtissachosetts  to  permit  the  aliens  in  question  to  land.     I  think 
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there  is  no  treaty,  or  act  of  Congress,  which  can  be  justly  so  construed- 
Bat  it  is  not  necesaary  to  examine  that  question  until  we  have  first  inquired 
whether  Congress  can  lawfully  exercise  such  a  power,  and  whether  the 
States  are  bound  to  submit  to  it.  For  if  the  people  of  the  several  States  of 
tiiis  Union  reserved  to  themselves  the  power  of  expelling  from  their  borders 
any  person  or  olass  of  persons,  whom  it  might  deem  dangerous  to  its  peace, 
or  likely  to  produce  a  physical  or  moral  evil  among  its  citizens,  then  any 
treaty  or  law  of  Congress  invading  this  right,  and  authorizing  the  introduc- 
tion of  any  person  or  description  of  persons  against  the  consent  of  the  State, 
would  be  an  usorpation  of  power  which  this  Court  could  neither  recognize 
nor  enforce. 

"  I  had  supposed  this  question  not  now  open  to  dispute.  It  was  distinctly 
decided  in  Holmes  vs.  Jemison  (14  Pet.  540) ;  in  Groves  vs.  Slaughter  (15  Pet. 
449) ;  and  in  Prigg  vs.  The  Commonwealth  of  Pennsylvania  (16  Peters,  539.) 

"  If  these  cases  are  to  stand,  the  right  of  the  States  is  undoubted. 

'■'■  If  the  State  has  the  power  to  determine  whether  the  persons  objected  to 
shall  remain  in  the  State  in  association  with  its  citizens,  it  must,  as  an  inci- 
dent inseparably  connected  with  it,  have  the  right  also  to  determine  who 
shall  enter.  Indeed,  in  the  case  of  Groves  vs.  Slaughter,  the  Mississippi 
Constitution  prohibited  the  entry  of  the  objectionable  persons,  and  the  opin^. 
ions  of  the  Court  throughout  treat  the  exercise  of  this  power  as  being  the 
same  with  that  of  expelling  them  after  they  have  entered. 

"Neither  can  this  be  a  concurrent  power,  and  whether  it  belongs  to  the 
General  or  to  the  State  Government,  the  sovereignty  which  possesses  the 
right  must  in  its  exercise  be  altogether  independent  of  the  other.  If  the 
United  States  have  the  power,  then  any  legislation  by  the  State  in  conflict 
with  a  treaty  or  act  of  Congress  would  be  void.  And  if  the  States  possess 
it,  then  any  act  on  the  subject  by  the  General  Government,  in  conliict 
with  the  State  law,  would  also  be  void,  and  this  Court  bound  to  disre- 
gard it.  It  must  be  paramount  and  absolute  in  the  sovereignty  ^hich  pos- 
sesses it.  A  concurrent  and  equal  power  in  the  United  States  and  the  States 
as  to  who  should  and  who  should  not  be  permitted  to  reside  in  a  State, 
wonld  be  a  direct  conflict  of  powers  repugnant  to  each  other,  continually 
tijwarting  and  defeating  its  exercise  by  either,  and  could  result  in  nothing 
but  disorder  and  confusion. 

"I  think  it,  therefore,  to  be  very  clear,  both  upon  principle  and  the 
auihority  of  a<ljudged  cases,  that  the  several  States  have  a  right  to  remove 
from  among  their  people,  and  to  prevent  from  entering  the  State,  any  per- 
son, or  class  or  description  of  persons,  whom  it  may  deem  dangerous  or 
injurious  to  the  interest  and  welfare  of  its  citizens;  and  that  the  State  has 
the  exclusive  right  to  determine,  in  its  sound  discretion,  whether  the  danger 
does  or  does  not  exist,  free  from  the  control  of  the  General  Government." 

This  review  of  the  judgments  of  the  Federal  Court  shows,  that  in  what- 
ever points  the  judgment  and  doctrines  of  the  Supreme  Court  of  the 
United  States,  as  recently  promulgated,  may  be  supposed  to  be  unfavorable 
to  personal  liberty,  they  cannot  be  charged  with  being  at  all  inconsiderate 
of  the  vital  and  essential  point,  that  within  the  Stiites,  tlie  civil  and  social 
condition  of  all  persons  is  exclusively  governed  by  State  authority,  except- 
ing only  in  the  precise  case  of  a  fugitive  from  labor.  In  that  case  the 
inquiry  arises  not  under  the  commercial  clause,  nor  under  tlie  privilege  aud 
immunity  clause,  but  under  the  express  clause  applicable,  in  terms,  to  the 
subject. 

Before  passing  from  this  topic,  I  ought,  perhaps,  to  notice  one  sug- 
gestion in  regard  to  the  construction  of  this  privilege  and  immunity 
clause,  that  to  give  it  its  apparent  and  natunal  meaning,  involves  .m  absur- 
dity. It  is  said  for  a  citizen  of  Virginia  to  claim,  by  virtue  of  that  clause, 
in  the  State  of  New  York,  the  full  privileges  of  a  citizen  of  New  York, 
would  include  the  politloil  rights  of  a  citizen  in  the  government  of  the 
State.      The  very  statement  of  this  difficulty  refutes  it.     The  clause  con- 


MK.  BVAETS'    ARGUMENT.  93 

fers  or  secures  no  privile2es  or  immunitios,  except  po  lonj2:  as  the  sojourner 
remains  a  citizen  of  the  State  whence  he  comes.  Its  operation  ceases,  the 
moment  the  citizeiship  of  the  State  into  which  he  has  come,  is  assumed. 
It  cannot,  therefore,  clothe  the  sojourner  with  rights,  the  exercise  of  which 
transmutes  him,  by  the  mere  act,  into  a  citizen  of  tlie  new  State,  and,  by 
tlie  same  act,  divests  him  of  his  original  citizenship.  No  one  can  be  a 
citizen  of  two  independent  sovereignties  at  the  same  time.  The  required 
limitation  it  found  in  the  terms  used,  and  in  the  nature  of  the  subject  to 
which  they  are  aj)])lied. 

I  now  beg  to  ask  tlie  attention  of  the  Court  to  some  cases  in  the  Vir- 
ginia reports,  of  much  interest  on  this  subject,  of  the  power  of  a  sovereign 
State  over  the  status  of  slavery  within  it,  and  of  the  limitation  of  the  condi- 
tion of  slavery  to  that  form  and  extent  alone,  in  which  it  is  supported  by 
the  positive  law  of  the  State.  The  case  of  Butt  vs.  Rachael,  found  in  4 
Munford's  Reports,  page  209,  was  decided  in  1813,  in  the  Court  of  Appeals 
of  Virginia.  The  ca?e  did  not  arise  under  the  Constitution  of  the  United 
States,  but  affirms  the  general  doctrine,  that  no  State,  even  if  it  has  a  «toi?w 
of  slavery  within  it.  and  recognizes  such  condition  in  its  popuhation  as  lawful 
and  politic,  by  comity,  recognizes  the  lawfulness  within  its  borders  of  any 
other  than  that  very  slavery  which  its  own  law  creates  and  upholds.  .  The 
note  of  the  case  is  as  follows : 

"A  native  American  brought  into  Virginia  since  the  year  1691,  could  not 
lawfully  be  held  in  slavery  here ;  notwithstanding  such  Indian  was  a  slave 
in  the  country  from  which  he  or  she  was  brouglit." 

Now,  this  slave  introduced  into  Virginia,  and  concerning  whose  stattis 
this  litigation  was  raised,  was  brougiit  from  the  island  of  Jamaica,  and  was 
lawfully  there  a  slave  in  the  hands  of  his  master.  The  master  coming  into 
Virginia  with  the  slave,  claimed  the  right  of  holding  him  in  slavery  there. 

Your  Honors  will  not  fail  to  notice  how  difierently  Virginia  stood  in  rela- 
tion to  this  subject  of  slavery,  from  the  State  of  New  York.  Virginia  did 
not  proscribe  the  enslavement  of  Indians  as  an  unlawful  source  of  slavery; 
on  the  contrary,  as  your  Honors  have  been  informed  by  the  learned  counsel 
for  the  appellants,  the  comprehension  of  slavery  in  Virginia  embraced  the 
native  tribes;  many  of  their  number  became  slaves,  and,  now,  their  des- 
cendants form  a  portion  of  the  slave  poj)ulation  of  Virginia. 

But,  in  1691,  the  colonial  government  of  Virginia  passed  a  law,  not,  in 
wrms,  abolishing  the  system  of  Indian  slavery,  but  a  law  permitting  free 
trade  with  the  Indians.  This  statute  was  immediately  seized  upon  by  the 
Courts  of  Justice  of  Virginia,  as  involving  the  necessary  legal  intendment 
tliat  the  enslavement  of  these  people,  that  were  thus  recognized  as  lawful 
parties  to  commercial  intercourse,  was  unlawful,  such  recognition  being  in- 
Ojusistent  with  the  absolute  denial  of  personal  rights,  which  lay  at  the  foun- 
dation of  slavery. 

Here,  then,  was  a  question  of  the  hospitality  of  the  laws  and  policy  of 
Virginia,  a  .slaveholding  community,  to  this  condition,  in  the  person  of  a 
slave  brought  within  it  from  another  slaveholding  comunity.  Certainly 
none  of  the  reasons  for  aversion  to,  and  proscription  of,  slavery,  per  se,  could 
very  well  apply,  on  the  part  of  Virginia,  against  permitting  this  imported 
slave  of  Indian  origin  to  continue  a  slave  in  Virginia. 

But  what  was  the  question?  It  was,  whether  there  was  any  positive 
municipal  law  of  Virginia,  whereby  such  a  status  of  slavery  could  be  affir- 
matively maintained,  in  respect  of  such  a  person,  and  the  Court  decided  that 
there  was  not,  and  that  this  man,  a  slave  in  Jamaica,  was  free  in  Virginia. 

No  slaves  but  her  own  could  breathe  the  air  of  Virginia !  The  applica- 
tion may  seem  strange ;  nevertheless,  upon  the  soundest  principles  of  jurispru- 
dence, of  the  slave,  as  well  as  of  the  free.  States,  the  judgment  was  correct. 

The  cause  was  argued  by  Mr.  Wickham  and  Mr.  Wirt,  two  of  the  ablest 
lawyers  which  our  country  has  produced.  Mr.  Wirt,  arguing  for  the  free- 
dom of  the  alleged  slave,  says,  "Since  1691  no  Indian  could  be  held  in 
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bondage.  I  do  not  contend  merely  that  Indians  conld  not  be  reduced  into 
ilavory,  bnt  they  could  not  be  Jield  as  slaves.  This  wa.9  the  plain  conse- 
quence of  '  free  end  open  trade  with  all  Indians  whatsoever,  at  all  times 
and  in  all  places.'  It  was  not  conferring  any  boon  upon  them,  but  merely 
acknowledging  the  rights  which  God  and  nature  gave." 

Mr.  Wickham  in  answer  seems  to  have  recognized  fully  the  general  rules 
of  jurisprudence  for  which  I  have  occasion  to  contend.  He  says:  "Mr. 
Wirt  contends  that  Indians  are,  naturally,  entitled  to  freedom.  So  are  - 
negroes ;  but  this  does  not  prevent  their  being  slaves.  I  admit  the  right  to 
make  them  slaves  must  depend  on  positive  institution.  What  I  contend 
for  is,  that  all  persons  to  whom  the  general  provisions  of  our  slave  laws 
apply,  may  be  slaves  here,  provided  they  were  slaves  by  the  laws  of  the 
country  from  which  they  were  brought  hither." 

In  the  2d  of  Henning  and  Munford,  in  a  case  decided  in  1808,  the  same 
question  arose  and  was  thus  disposed  of  in  the  judgment  of  the  Court, 
"No  native  American  Indian  brought  into  Virginia  since  the  year  1691, 
could  under  any  circumstances,  be  lawfully  made  a  slave." 

The  remaining  consideration,  if  the  Court  please,  to  which  I  shall  ask 
your  attention,  and  which  will  require  from  me  some  brief  illustration, 
concerns  the  law  of  nature  and  of  nations,  as  bearing  upon  the  doctrine  of 
comity.  For,  after  all,  a  support  for  this  hospitality  to  slavery,  must  be. jr 
looked  for  from  some  other  source,  than  in  the  Constitution  or  laws  ot  the 
United  States,  or  in  the  decisions  of  the  Supreme  Court  of  the  Unite<I 
States.  No  appeal  can  be  addressed  to  this  Court,  on  which  to  rest  their 
judicial  toleration  of  slavery,  except,  first,  that  the  State  by  its  authentic  posi- 
tive legislation  has  not  proscribed  and  prohibited  the  temporary  allowance 
of  this  condition  within  our  territory;  or,  second,  that  nothing  in  the  public 
and  general  law,  or  in  the  customs  or  institutions  of  this  State,  has  this  eSect. 

This  brings  me  to  the  third  point  of  my  brie^  to  which  I  respectfully  ask 
the  attention  of  the  Court. 

The  citation  from  Story's  "Conflict of  Laws"  is  to  the  effect  that  the 
whole  judicial  inquiry  open  to  any  court  is  simply,  whether  in  the  laws  and 
institutions,  social  and  civil,  of  the  State  can  be  found  any  such  principles  as 
make  it  possible  or  proper,  that  the  rights  claimed  to  be  exercised  during 
their  stay  within  the  State,  by  transient,  or  other  residents,  not  subjects  or 
citizens,  should  be  permitted.  If  the  Conrt  find  no  positive,  clear,  certain,  and 
explicit  expression  of  the  public  will  through  the  authentic  organs  of  its  mani- 
festation, it  may  then  explore  the  regions  of  general  jurisprudence  and  social 
ethics,  to  determine  whether  the  desired  comity  can  be  extended,  without 
injury  to  the  policy  of  the  State.  The  reference  to  Vattel,  under  the  same 
point  gives  the  view  of  that  eminent  publicist  upon  the  moral  personality 
of  a  political  society.  He  says,  "Nations  or  States  are  bodies  politic, 
societies  of  men  united  together  for  the  purpose  of  promoting  their  mutual 
safety  and  advantage,  by  the  joint  efforts  of  their  combined  strength.  Such 
a  society  has  her  aflFairs  and  her  interests ;  she  deliberates  and  takes  re- 
solutions in  common  ;  thus  becoming  a  moral  person,  who  possesses  an  un- 
derstanding and  a  wUl  peculiar  to  herself,  and  is  susceptible  of  obligation* 
and  rights." 

Your  inquiry  then  is,  whether  this  moral  person^  the  State  of  New  York^ 
having  an  understanding  and  a  wUl  of  its  own,  after  deliberation,  and  taking 
resolutions,  has  or  has  not  thought  fit  to  manifest  hostility  to  the  institution 
of  slavery. 

The  learned  counsel  for  the  State  of  Virginia  says :  that  the  resolution 
of  1 857,  passed  by  the  legislature  of  this  State,  is  not  to  be  taken  into 
account  in  determining  the  rights  of  these  parties,  or  the  policy  and  purpose 
of  the  State  of  New  York  on  the  subject  of  slavery.  Well,  as  far  as  I  can 
see.  this  resolution  does  not  really  go  beyond  the  scope  and  effect  of  the 
k'sri^il.ition  of  1B30,  as  modified  by  the  aineadmeat  of  1841,  to  which  I  have 
called  the  attention  of  the  Court. 
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This  resolution  is  certainly  rery  moderate  in  its  phrase,  to  have  drawn 
upon  it  so  severe  an  epitliet  from  the  learned  counsel  in  his  points,  as  to 
characterize  it  as  "  a  treasonable  resolution;''''  a  phrase  which,  when  used 
otherwise  than  in  the  newspapers,  or  at  the  hustings,  may  be  supposed  to 
have  some  definite  moral,  if  not  legal,  force. 

This  resolution  is  simply  to  this  effect :  that  slavery  shall  not  be  allowed 
within  our  borders,  in  any  form,  or  under  any  pretence,  or  for  any  time, 
however  short.  The  second  section  of  the  act  of  IB-JO  expressly  provides, 
that  nothing  in  the  first  section  thereof,  (the  section  prohibiting  slavery 
already  quoted),  shall  be  deemed  "to  discharge  from  service  any  person  held 
in  slavery,  in  any  State  of  the  United  State.«,  under  the  laws  thereof,  who 
shall  escape  into  this  State."  This,  certainly,  is  a  loyal  and  respectful 
recognition  of  the  binding  obligation  of  the  Federal  Constitution  in  respect 
to  the  rendition  of  fugitive  slaves.  In  this  state  of  our  law,  where  is  the 
treason  in  the  resolution  of  1857  ?  How  can  there  be  treason  without  trai- 
tors? "Who  are  the  traitors?  Is  this  a  bold  figure  of  speech,  or  does  the 
learned  counsel,  speaking  as  the  representative,  here,  of  the  State  of  Virginia, 
mean  to  be  understood  as  imputing  treason  in  act,  or  word,  or  thought,  to 
the  honorable  senators  and  representatives  who  joined  in  that  legislative 
resolution  ?  Is  it  just,  is  it  suitable  to  charge  a  law,  or  a  resolution  of  this 
State,  with  being  treasonable,  because  it  does  not  accord  with  the  learned 
counsers  construction  of  the  meaning  and  etiect  of  the  Federal  Constitu- 
tion? 

Were  the  laws,  by  which  we  taxed  passengers,  treasonable  laws,  because 
the  Supreme  Court  of  the  United  States  held  that  they  were  unconstitu- 
tional ?  Is  a  resolution  which,  only  by  a  most  extravagant  construction, 
can,  in  its  own  terms,  be  tortured  into  a  conflict  with  the  fugitive  slave 
clause  of  the  Constitution  of  the  United  States,  and  when  there  stands  upon 
our  statute  book  an  express  exception  of  the  case  covered  by  that  clause — is 
such  a  resolution  to  be  charged  with  treason  ?  I  take  it  not,  and  that  the 
epithet  can  only  be  excused  as  an  unguarded  expression. 

But  we  say,  that  if  the  statute  cited  has  not  the  construction  which  we 
claim  for  it,  and  if  the  resolution  of  1857,  so  far  as  the  case  at  bar  is  con- 
cerned, cannot  be  regarded  as  indicating  to  this  Court  what  the  disposition 
of  this  State  in  respect  to  slavery  is,  we  say,  without  and  aside  from  such 
manifest  enactment  of  the  sovereign  will  in  the  premises,  as  matter  of  gene- 
ral reason  and  universal  authority,  the  status  of  slavery  is  never  upheld  in 
the  case  of  strangers,  resident  or  in  transit,  when  and  where  the  domestic 
laws  reject  and  suppress  such  status,  as  a  civil  condition  or  social  relation. 

The  same  reasons  of  justice  and  policy  which  forbid  the  sanction  of  law 
and  the  aid  of  public  force  to  the  proscribed  status  among  our  own  popula- 
tion, forbid  them  in  the  case  of  strangers  within  our  own  territory. 

The  status  of  slavery  is  not  a  natural  relation,  but  is  contrary  to  nature, 
and  at  every  moment  it  subsists,  it  is  an  ever  new  and  active  violation  of 
the  law  of  nature. 

Citations  from  the  "Law  of  Nature,"  I  am  aware,  are  open  to  the  objec- 
tion of  vagueness  and  impossibility  of  verification,  and  a  grave  English 
judge  is  said  once  to  have  discomfited  a  rhetorical  advocate,  who  appealed 
frequently  to  the  "  book  of  nature  "  for  his  authority,  by  asking  for  the 
volume  and  page.  I  am  fortunate  in  my  present  appeal  to  the  "  law  of 
nature,"  in  finding  a  literal  and  written  statement  of  its  proscription  of  . 
slavery  in  a  document,  of  which  I  make  profert,  and  of  whose  *■'  ab3<jlute  ver- 
ity," as  a  record,  the  counsel  for  the  State  of  Virginia  can  hardly  make  ques- 
tion ;  I  mean,  to  be  sure,  the  Constitution  of  the  State  of  Virginia.  It  is  true 
the  portion  of  this  instrument  which  I  shall  read,  labors  under  the  double 
opprobrium,  of  having  been  originally  written  when  men's  minds  were 
inflamed  with  the  love  of  liberty,  at  the  period  of  1776,  and  of  bearing  the 
impress  of  the  same  pen  which  drafted  the  great  charter  of  our  national 
exiBtence,  the  Declaration  of  Independence.     Bat  the   force  of  these  asper- 
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sions  upon  its  credit,  let  ns  hope,  is  somewhat  broken  by  its  readopticm  m 
1829  and  again  so  late  as  1851. 

In  the  Bill  of  Rights  of  the  Constitation  of  Virginia,  and  as  its  first  arti- 
cle we  find  it  thus  written :  "1.  That  all  men  are,  by  nature,  equally  free 
and  independent,  and  have  certain  inherent  rights,  of  which,  when  they 
enter  into  a  state  of  society,  they  cannot,  by  any  compact,  deprive  or 
direst  their  posterity;  namely,  the  enjoyment  of  life  and  liberty,  with  the 
means  of  acquiring  and  possessing  property,  and  pursuing  and  obtaining 
_  happiness  and  safety." 

I  may  be  permitted  to  observe,  in  passing,  that  I  find  in  this  Virginia 
"  Bill  of  Rights,"  a  most  distinct  statement  of  the  doctrine  I  have  asserted, 
as  to  the  absolute  and  exclusive  supremacy  of  its  own  laws  in  every  State. 
The  text  reads  aa  fbllows:  "  14.  That  the  people  have  the  right  of  uniform 
government;  and  therefore  that  no  government  separate  from,  or  indepen- 
dent of,  the  Government  of  Virginia,  ought  to  be  erected  or  established 
within  the  limits  thereof." 

That,  I  take  it,  means  that  the  laws  or  custfjras  of  no  other  State  are  to 
control  the  status  of  any  person  in  Virginia,  for  any  length  of  time,  or  under 
any  circumstances,  but  uniformity  must  prevail  in  the  laws  and  in  their 
administration. 

I  find,  too,  in  this  instrument  the  best  evidence,  that  the  statesmen  ofVirgi- 
nia  felt  no  such  contempt  for  ''  general  principles  "  and  their  practical  influ- 
ence in  the  conduct  of  society,  in  the  framing  of  government,  the  enacting 
and  administration  of  laws,  as  her  learned  counsel,  here,  has  made  so  pro- 
minent. The  Virginians  were  always  doctrinari.ms,  and  liked  to  see  things 
squarely  set  forth  in  black  and  white.  The  "  Bill  of  Right-s  "  thus  teaches 
the  true  basis  of  freedom  and  the  best  hopes  for  its  security.  "  15.  That  no 
free  government,  or  the  blessing  of  liberty,  can  be  preserved  to  any  people, 
but  by  a  firm  adherence  to  justice,  moderation,  temperance,  frugality  and 
virtue,  and  by  a  frequent  recurrence  to  fundamental  principles.'''' 

But  to  return  to  the  argument.  In  dealing  with  this  question  of  comity, 
we  must  look  with  some  definiteness  at  this  institution  of  slavery  which 
seeks,  however  transiently  and  casually,  the  tolerance  of  our  society,  the 
support;  of  our  law.  We  must  look  slavery  square  in  the  face.  Certainly, 
no  man  could  be  braver  than  the  learned  counsel  in  the  moral,  social,  juridi- 
cal, and  legal  principles  which  he  avows.  Yet,  I  notice  that,  upon  his 
points,  and  in  his  speech,  he  a  little  prefers  to  glide  otf  from  the  name 
*'  slaves  "  to  that  of  "  servants,"  and  from  "  slavery  "  to  "  pupiUige." 

Now,  if  we  are  to  determine  whether  it  consists  with  the  spirit  of  our 
institutions,  with  the  purity  of  our  justice,  to  tolerate  and  enforce,  at  alV 
the  system  of  slavery,  let  us  see  what  it  is. 

We  all  agree,  I  suppose,  that  slavery,  that  is,  chattel  slavery,  the  institu- 
tion in  question,  finds  neither  origin  nor  home  in  any  nation,  or  in  any 
system  of  jurisprudence,  governed  by  the  common  law.  Among  bai'baroua 
nations,  without  law  or  system,  slavery  exists,  and  is  maintained  by  mere 
force.     Among  civilized  nations  it  is  the  creature  of  the  civil  law. 

From  an  elementary  book  of  acknowledged  authority,  Taylor's   "  Ele- 
ments of  the  Civil  Law  "  (page  429),  I  beg  to  read  a  concise  view  of  the 
characteristic  traits  of  this  institution.     "  Slaves  were  held  pro  nullis,  pro 
mortuis,  pro  quadrupedibus.''^    Thatia  to  say  they  were  looked  upon  as  no 
persons;  as    those  in  whom  human    personality  was  dead;   as  beast$. 
"  They  had  no  head    in  the  State,  no  name,  title  or  register ;  they  were 
not  capable  of  being  injured;  nor  cotdd  they  take  by  purchase  or  descent; 
^^fiL*^^  °o  heirs  and  therefore  could  make  no  will ;  exclusive  of  what  was 
called  their  jwcuWwn,  whatever  they  acquired  was  their  master's ;  they 
could  not  plead,  nor  be  pleaded  for,  but  were   excluded  from   all  civil 
concerns  wh^ver;  they  could  not  claim  the  indulgence  of  absence  reipub' 
lica  eauta  ;  they  were  not  entitled  to  the  rights  and  considerations  of  ma- 
tnmony,  and,  therefore,  had  no  relief  in  case  of  adultery :  nor  were  they 
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proper  objects  of  cognation  or  affinity,  but  of  quasi  cognation  only  :  they 
could  be  sold,  transferred  or  pawned  as  goods  or  personal  est;ite,  foi-  goods 
they  were  and  as  such  they  were  esteemed." 

The  laws  of  the  elavehqlding  States,  while  they  concur  in  dograding  slaves 
from  persons  into  things,  differ  in  the  rules  of  conveyance  and  of  8uocfs-.i<m 
pertaining  to  them  as  property.  In  Louisiana  and  in  Kentucky  tliey  are 
governed,  in  these  respects,  by  the  rules  pertaining  to  real  estate.  In  most,  if 
not  all,  of  the  other  States,  they  are,  in  all  respects,  chattels;  as,  for  instance, 
in  South  Carolina,  where  the  law  declares,  "  Slaves  shall  be  deemed, 
sold,  taken,  reputed  and  adjudged  in  law  to  be  chattels  peritonal  in  the 
hands  of  their  owners  and  possessors,  and  their  executors,  administrators 
and  assigns,  to  all  intents,  constructions  and  purposes  whatsoever." 
(2  Brev.  Dig.  229.    Prince's  Dig.  446.    Thompson's  Dig.  183.) 

Such,  then,  is  slavery^  the  status  now  ander  consideration.  Such  it  con- 
tinues to  be,  in  all  essential  traits,  while  it  preserves  its  identity.  It  needs 
positive  statutes  to  relieve  it  materially  from  any  of  these  odious  traits,  to 
raise  the  slave  into  any  other  condition  than  that  of  being  no  person. 

When  therefore  we  say  that  slavery  is  "just,  benign  and  beneficent,"  if  we 
hav^due  regard  to  the  appropriate  use  of  words,  we  mean  that  that  condi- 
tion, that  relation  of  man  to  man,  is  "just,  benign  and  beneficent." 

Horrible  it  is,  says  the  learned  counsel,  if  it  be  maintained  between  men  of 
the  same  race — lamentable,  if  it  be  maintained  toward  men  like  the  Indian, 
for  whom  some  sentiment  may  be  exhibited;  but  it  is  "just,  benign  and 
beneficent,"  ii  applied  to  the  negro. 

This  is  the  condition  of  slavery,  concerning  whose  tolerance  within  this 
State  your  Honors  are  to  determine,  whether  the  system  and  order  of 
society  in  this  State  permit  you,  as  judges  and  magistrates  to  entertain,  to 
maintain,  to  enforce  it.  I  knuw  of  no  reported  case,  in  which  this  true 
character  of  slavery,  in  its  just,  legal  lineaments,  is  more  fairly  and  candidly 
considered,  in  a  Slave  State,  or  in  a  Free  State,  than  in  the  case  of  "  The 
State  Ts.  Mann,"  2d  Devereux's  Reports,  page  268. 

Tlie  Supreme  Court  of  North  Carolina  tliere  gives  a  very  careful  and 
deliberate  judgment,  upon  the  essential  relations  between  master  and  slave 
as  established  by  their  laws,  as  a  matter  of  judicial  limitation,  and  recogni- 
tion. In  delivering  the  opinion.  Judge  Kuifin,  one  of  the  ablest  judges 
of  that  State,  or  of  this  country,  was  obliged  to  say  what  the  nature 
of  slavery  was,  in  respect  to  the  right  of  the  master,  and  the  subjection  of 
the  slave.  How  this  case  arose,  and  bj\v  neces-^ary  it  was  to  meet  the  ques- 
tions discussed,  the  Court  will  perceive  from  the  very  brief  narrative  which 
prefaces  the  case. 

'•  The  defendant  was  indicted  for  an  assault  and  battery  upon  Lydia,  the 
slave  of  one  Elizabeth  Jones.  On  the  trial  it  appeared  that  the  defendant 
had  hired  the  slave  for  a  year — that  during  tlie  term  tlie  slave  had  committed 
some  small  offence,  for  wliich  the  defendant  undertook  to  chastise  her— that 
while  in  the  act  of  so  doing,  the  slave  ran  oti:*  whereupon  the  defendant 
called  upon  her  to  stop,  which  being  refused,  he  shot  at  and  wounded  her. 

"  His  Honor,  Judge  Daniel,  charged  the  jury,  that  if  they  believed  the 
punishment  inflicted  by  the  defendant  was  cruel  and  unwarrantable,  and 
disproportionate  to  the  offence  committed  by  the  slave,  that  in  law  the 
defendant  was  guilty,  as  he  had  only  a  special  property  in  the  slave.  A 
verdict  was  returned  for  the  State,  and  the  defendant  appealed. 

"liuffin.  Judge.  A  judge  cannot  but  lament,  when  such  cases  as  the 
present  are  brouglit  into  judgment. 

"It  is  impossible  that  the  reasons  on  which  they  go  can  be  appreciated, 
but  where  institutions  similar  to  our  own  exist,  and  are  thoroughly  under- 
stood. The  struggle,  too,  in  the  judge's  own  breast,  between  the  feelings  of 
the  man  and  the  duty  of  the  magistrate,  is  a  severe  one,  presenting  strong 
temptation  to  put  aside  such  questions  if  it  be  passible.  It  is  useless  how- 
ever to  complain  of  things  inherent  in  our  political  state.     And  it  is  critni- 
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nal  in  a  court  to  avoid  any  responsibilitj  which  the  laws  impose.  With 
whatever  relnctanoe  therefore  it  is  done,  the  Court  is  compelled  to  express 
an  opinion  npon  the  extent  of  the  dominion  of  the  master  over  the  slave  in 
Jforth  Carolina. 

"The  indictment  charges  a  battery  upon  Lydia,  a  slave  of  Elizabeth 
Jones.  Upon  the  face  of  the  indictment,  the  case  is  the  same  as  the  State 
M.  Hale,  2d  ITawks,  582.  No  fault  is  found  with  the  rule  then  a<Iopted  ;  nor 
would  be,  if  it  were  now  open.  But  it  is  not  open  ;  for  the  question,  as  it 
relates  to  a  battery  on  a  slave  by  a  stranger,  is  considered  as  settled  by  that 
case.  But  the  evidence  makes  this  a  different  case.  Here  a  slave  had  been 
hired  by  the  defendant,  and  was  in  his  possession,  and  the  battery  was  com- 
mitted during  the  period  of  hiring. 

"With  the  liabilities  of  the  hirer  to  the  general  owner  for  an  injury  per- 
manently impairing  the  value  of  the  slave,  no  rule  now  laid  down  is  intended 
to  interfere.     That  is  left  upon  the  general  doctrine  of  bailment. 

"  The  query  here  is,  whether  a  cruel  and  unreasonable  battery  on  a  slave, 
by  the  hirer,  is  indictable.     The  judge  below  instructed  the  jury  that  it  is." 
^  Upon  the  general  question,  whether  the  owner  is  answerable,  eriminaliter, 
for  a  battery  upon  his  own  slave,  or  other  exercise  of  authority  or  force,jiot 
forbidd«i  by  statute,  the  Court  enterUins  but  little  doubt.     That  he  is  so 
liable  has  never  yet  been  decided ;  nor,  as  far  as  is  known,  been  hitherto 
contended.    There  have  been  no  prosecutions  of  the  sort.     The  estabh'shed 
habit  and  uniform  custom  of  the  country  in  this  respect,  is  the  best  evidence 
of  the  portion  of  power,  deemed  by  the  whole  community  requisite  to  the 
preservation  of  the  master's  dominion.    If  we  thought  differently,  we  could 
not  set  our  notions  in  array  against  the  jndjrraent  of  everybody  else,  and 
say  that_  this  or  that  authority  may  be  saiely  lopped  off.     This  has  indeed 
been  assimilated  at  the  bar  to  the  other  domestic  relations^  and  arguments 
drawn  froni  the  well  established  principles  which  confer  and  restrain  the 
authority  of  the  parent  over  the  child,  the  tutor  over  the  pupil,  the  master 
over  the  apprentice,  have  been  pressed  on  us.     The  Court  does  not  recog- 
nize their  applicatioo.     There  is  no  likeness  between  the  cases.    They  are 
in  opposition  to  each  other,  and  there  is  an  impassable  gulf  between  them. 
The  difference  is  tliat  which  exists  between  freedom  and  slavery,  and  a 
greater  cannot  be  imagined.    In  the  one,  the  end  in  view  is  the  happiness  of 
the  youth,  born  to  equal  rights  with  that  governor,  on  whom  the  duty 
devolves  of  training  the  young  to  usefulness,  in  a  station  which  he  is  after- 
ward to  assume  among  freemen.    To  such  an  end,  and  with  such  an  object, 
moral  and  intellectual  instruction  seem  the  natural  means ;  and  for  the  most 
part,  they  are  found  to  suffice.     Moderate  force  is  superadded  only  to  make 
the  others  effectual.     If  that  fail,  it  is  better  to  leave  the  party  to  his  own 
headstrong  passions  and  the  ultimate  correction  of  the  law,  than  to  allow 
it  to  be  immoderately  inflicted  by  a  private  person.     With  slavery  it  is  far 
otherwise.     The  end  is  the  profit  of  the  master,  hiS  security  and  the  public 
safety ;  tlie  subject,  one  doomed,  in  his  own  person  and  his  posterity,  to  live  , , 
without  knowledge,  and  without  the  capacity  to  make  anything  his  own,  and 
to  toil  that  another  may  reap  the  fruits.     What  moral  considerations  shall 
be  addressed  to  such  a  being,  to  convince  him  of  what,  it  is  impossible  but 
that  the  most  stupid  must  teel  and  know  can  never  be  true — that  he  is  thus 
to  labor  upon  a  principle  of  natural  duty,  or  for  the  sake  of  his  own  per- 
sonal happiness.     Such  services  can  only  be  expected  from  one  who  has  no 
will  of  his  own  ;  who  surrenders  his  will  in  implicit  obedience  to  that  of 
another.    Such  obedience  is  the  consequence  only  of  uncontrolled  authority 
over  the  body.    There  is  nothing  else  which  can  operate  to  produce  the 
effect.    The  power  of  the  master  must  be  absolute,  to  render  the  subrais- 
^f*\'    ^®  sla^?  pertect.     I  most  freely  .confess  my  sense  of  the  hai-shness 
of  this  proposition ;  I  feel  it  as  deeply  as  any  man  can.     And  as  a  principle 
of  moral  right,  every  person  in  his  retirement  mu-t  repmlinre  it.     But  in  the 
actual  condition  of  things  it  most  be  so.     There  is  no  reme.iy.     Tliitf  disci- 
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pline  belong9  to  the  state  of  slavery.  Tliej  cannot  be  (lismiited  witliout 
abrogating  at  once  the  riplits  of  the  master,  and  absolritig  the  v^lave  fn-m  his 
eubjection.  It  constitutes  the  curse  of  slavery  to  both  tlie  bund  and  free 
portions  of  our  population.  But  it  is  inherent'in  the  relation  of  in;i8tcr  and 
slave.  • 

''That  there  miiy  be  particular  instances  of  crnelty  and  barbarity,  where 
ill  conscience  the  law  miglit  properly  interfere,  is  nio'st  probable,  the  diffi- 
culty is  to  determine  where  a  court  may  properly  begin.  Merely  in  the 
abstract  it  may  well  be  a'^ked,  which  power  of  the  master  accords  with  right. 
Tlie  answer  will  piobjibly  sweep  away  all  of  them.  But  we  cannot  look  at 
the  master  in  that  liglit.  The  truth  is,  that  we  are  forbidilen  to  enter  upon 
a  chain  of  general  rea-*oning  on  the  subject.  We  cannot  allow  ihe  right  of 
tiie  master  to  be  brought  into  discussion  in  the  courts  of  justice.  The  slave, 
to  remain  a  slave,  mu-^t  be  made  sensible  that  there  is  no  ai)|)eal  from  his 
master;  tliat  his  power  is  in  no  in-taiice  usuri)ed:  but  is  conferred  by  the 
laws  of  man,  at  leasts  if  not  by  the  laws  of  God." 

"■  I  repeat  that  I  would  gladly  have  avoided  tins  ungrateful  question.  But 
being  brought  to  it,  tlie  Court  is  compelled  to  declare,  that  while  slavery 
exists  amongst  ns  in  its  present  state,  or  until  it  j-liall  seem  fit  V>  t!ie  Legis- 
lature to  mterpose  express  enactments  to  the  contiary.  it  will  be  liie  impe- 
rative duty  of  the  judges  to  recognize  tlie  full  dominion  of  the  owner  over 
the  slave,  except  where  the  exercise  of  it  is  forbidden  by  statute.  And  this 
we  do  upon  the  ground,  that  this  dominion  is  essential  to  the  value  of  slaves 
as  property,  to  the  security  of  the  master  and  the  public  tranquillity,  greatly 
dependent  upon  their  subordination,  and  in  fine,  as  most  effectually  securing 
the  general  protection  and  comfort  of  the  slaves  tliem<e]ves. 

"  Per  Curiam.  Let  the  judgment  below  be  reversed  and  judgment  entered 
for  the  defendant." 

Now,  this  is  a  very  gloomy  view  of  slavery.  It  is  however  the  only 
view  that  is  permissible  of  this  institution,  as' a  matter  of  legal  power  and 
legal  -uhjection  between  the  parties  to  it,  and  it  comes  precisely  to  this,  that 
tlie  slave,  before  tiie  law,  has  no  rights  at  all,  no  more  than  any  mere  thing, 
that,  by  the  law  of  nature,  is  subject  to  the  dominion  of  man.  If,  indeed, 
the  slave  be  cruelly  injured,  as  matter  of  his  iLaster's  property,  then  an  action 
for  da  n ages  will  lie,  governed,  as  the  Court  says,  by  the  "law  of  bailment." 
If  t!ie  State  as  matter  of  public  policy,  chooses  to  make  acts  committed  in 
respect  to  the  slave,  criminal,  it  may  do  so,  just  as  it  may  acts  of  malicious 
mischief  in  res[>ect  of  an  inanimate  substance;  as  it  may  protect  trees 
jdanted  in  the  highway  against  depredation,  or  injury,  or  as  it  may  protect 
public  grounds  from  intrusion  or  defilement. 

In  such  cases  an  indictment  under  the  statute  will  lie,  because  the  State 
has  so  declared.  But  there  is  no  recognition  or  comprehension  of  the  slave, 
as  respectf  rights  or  remedies  for  himself,  within  any  of  the  moral,  social  and 
human  relations  that  govern  duties  or  rights  between  person  and  person. 

When,  therefore,  we  are  asked  to  be  hospitable  in  feeling,  in  speech,  or  in 
law,  to  shn-ery  we  must  take  it  as  it  is,  and  with  the  traits  which  are  insep- 
arable from  it,  and  which,  as  the  Court,  in  the  case  cited,  say,  cannot  be 
abrogated  without  destroying  the  relation  between  master  and  slave,  for 
they  exist  in  the  relation  itself. 

Now,  1  say,  that  all  history  and  all  jurisprudence  show  that  slavery  origi- 
nated in  the  mere  predominance  of  the  physical  force  of  one  man  over  an- 
other. That,  I  take  it,  must  be  conceded.  It  is  equally  indisputable  that  it  is 
continued  by  mere  predominance  of  pliysical  force,  or  of  social  force,  in  the 
shape  of  municipal  law.  When^'ver  this  force  fails  at  any  stage,  then  the 
statics  falls,  for  it  has  nothing  to  rest  up  >n.  When  the  stranger  comes  with- 
in our  territory,  and  seeks  to  regain  ia  slavery  a  person  that  he  claims  to  be 
subject  to  his  dominion,  he  mas*  either  rely  upon  his  own  personal  force,  or 
he  mast  appeal  to  some  munieijial  Lve.  which  sustains  that  relation  by  the 
pressure  of  it»  force.     When  sojh  a  c-'aiin  is  made  in  this  State,   our  answer 
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is  that  he  has  broagbt  with  him  no  system  of  municipal  law,  to  be  a  wea|>oa 
and  a  ahielJ  to  this  status^  and  he  finds  no  such  system  here.  Where  doea 
he  find  it?  We  have  no  such  system.  We  know  of  no  such  relations.  His 
appeal  to  force  against  nature,  to  law  against  justice,  to  might  against  right, 
is  vain,  and  his  captive  is  fi-ee. 

In  Xeal  vs.  Fara.er  (9  Georgia  Reports,  page  555),  the  Court  will  find  a 
distinct  adoption  '^f  this  view,  that  the  title  of  the  slave-owner  to  his  slave 
is  of  the  kind  tnat  I  have  stated,  derived  from,  and  maintained  by,  force. 
Indeed,  that  the  planter's  title  is  but  the  title  of  the  original  captor.  The 
action  was  brought  by  Nancy  Farmer  against  William  Neal  to  recover  dam- 
ages for  the  killing  of  a  negro  slave,  the  property  «»f  Mrs.  Farmer.  On  the 
trial,  tlie  plaintiff  proved  the  killing  and  closed.  The  jury  found  a  verdict 
for  plaintiff  for  $825.  An  objection  was  made  to  the  legality  of  the  verdict 
on  the  ground  that,  in  cases  of  felony  the  civil  remedy  is  sospendi-d  until 
the  offender  is  prosecuted  to  conviction  or  acquitt.d.  This  priiiciple  was 
admitted,  but  the  Court  below  held  that  the  killing  of  a  s!ave  was  nut  a  fel- 
Oiiy  at  common  law,  and  refused  a  new  trial.  The  question  of  law  was 
brought  before  the  Supreme  Court  by  writ  of  error. 

The  Court  held,  "In  cases  of  felony,  the  oivil  remedy  is  suspended  until 
the  offender  is  prosecuted  to  conviction  or  acquittal.  It  is  not  felony  in 
Georgia,  by  the  common  law,  to  kUl  a  slave,  and  the  only  legal  restraint 
upon  the  power  of  a  master  aver  the  person  of  the  slave  i/i  Georgia,  is  such  as 
is  imposed  by  statute.'''' 

At  page  580  of  the  report,  the  learned  Court  proceetls :  "  Licensed  to 
hold  slave  property,  the  Georgia  planter  held  the  slave  as  a  chattel ;  and 
whence  did  he  derive  title  ?  Either  directly  from  the  slave  trader,  or  from 
those  who  held  under  him,  and  he  from  the  slave  captor  in  Africa.  The 
property  in  the  slave  in  the  planter,  became,  thus,  just  the  property  of  the 
original  captor.  In  the  absence  of  any  statutory  limitation  on  that  property 
he  hoMs  it  as  nuqualitieilly  as  the  first  proprietor  held  it,  and  his  title  and 
the  extent  of  his  property  were  sanctioned  by  the  usage  of  nations  which 
had  grow  a  into  a  law. 

"  There  is  no  sensible  account  to  be  given  of  property  in  slaves  here  but 
this.  What  were  then  the  rights  of  the  African  Chief  in  the  slave  which 
he  had  captured  in  war  ?     Tlie  slave  was  his  to  sell,  or  to  give,  or  to  kill." 

The  law  of  nations  built  upon  the  law  of  nature,  has  adopted  this  same 
view  of  he  status  of  slavery,  as  resting  on  force  agaiust  right,  and  finding 
no  support  outside  of  the  judtsdiction  of  the  muuicipal  law  which  estab- 
lishes it. 

Now  it  is  very  easy  to  say,  as  is  said  by  the  learned  counsel  in  his  points, 
that  we  are  not  justified  in  prohibiting  the  slave  owner  from  any  State  of 
the  Union,  from  bringing  his  slaves  hither,  and  it  may  be  urged  that  there 
is  no  disturbance  of  our  public  peace,  and  no  enoroachment  upon  the  public 
morals,  or  upon  social  and  political  principles  of  this  community,  in  allow- 
ing the  slave-owner  to  bring  his  slaves  hither,  in  allowing  them  to  remain 
here,  and  in  allowing  him  to  take  them  away. 

But  this  is  not  a  correct  statement  of  the  proposition.  It  is  not  a  question 
of  the  oflicious  interference  of  our  law  with  the  agreeing  dispositions  of  the 
master  and  his  slaves  for  the  maintenance  of  the  relation.  The  question  in 
form  and  substance  is,  what  is  the  duty  of  our  law,  what  its  authority, 
what  are  its  powers  and  processes,  what  the  means  and  the  principles  of 
enforcing  it,  in  case  this  amicable  agreement  between  master  and  slave 
shall,  at  any  point  of  the  continuance  of  the  status  in  our  community,  cease. 
This  was  the  point  with  Lord  Mansfield  in  the  case  of  Sommersett.  Lord 
Mansfield,  if  he  has  been  sainted  by  philanthropists,  as  the  learned  coun- 
sel has  said,  for  his  devotion  to  liberty,  as  exhibited  in  the  case  of  Som- 
mersett, very  little  deserves  such  peculiar  veneration.  Lord  Mansfield  tried 
as  hard  as  a  judge  ever  did  to  avoid  deciding  that  case ;  he  was  held  as 
firmly   by    habit,  by   education,   by  principle,    by   all  his  relations   with 
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society,  to  what  would  be  called,  in  tlie  phrase  of  onr  day,  a  conser- 
vative and  property  view  of  tlie  subject,  as  any  man  could  be.  It 
is  amusing  to  follow  the  report  in  the  State  Trials,  and  see  how  the  argu- 
ment wa-<  postponed,  from  time  to  time,  on  a  suggestion  thrown  out  by 
the  Court,  of  the  immense  inrtiience  on  property  that  the  decision  in  the 
particular  case  would  have.  If  your  llonors  please,  at  the  time  the  point 
was  raised  befora  Lord  Mansfield,  there  were  within  the  realm  of 
England  fourteen  thousand  slaves,  brought  from  the  plantations  and  held. 
withmit  a  susi)i('ion  of  their  right  by  their  masters,  tinder  the  professional 
opinions  of  the  eminent  lawyers,  Sir  Ciiarles  York  and  Lord  Talbot,  that 
the  "Virginia  negro  might  be  lawfully  held  as  a  slave  within  the  realm  of 
England.  But,  notwithstanding  all  the  suggesfior^s  of  the  Court,  for  some 
reason  or  other,  it  was  not  thought  useful  oi* ■  pre'^'»ev  to  c  >vor  up,  or  to  buy 
up  this  que-tion  of  personal  liberty  on  English  soiJ' a'ld.'Un.kr  Fhigl  sh  law. 

Then,  Lord  Manstield,  being,  as  my  learned  friend' 'Has  snirirtst  -d,  a  mere 
co'nraon  law  judge  in  a  mere  common  law  court,  being  the  Chief  Ju.-ti  o  ■)( 
Endand,  a  great  magistrate,  the  head  of  the  Court  to  which  was  coni- 
niitted  the  care  and  protection  of  tlie  personal  rights  of  the  community,  as 
established  and  regulated  and  defended  by  the  law  of  the  realm,  was  obliged, 
by  I  he  mere  compulsion  of  his  reason,  to  decide  that  case  as  lie  did.  There 
is  no  poetry,  no  sentiment,  no  philanthropy,  no  zeal,  no  desire  to  become  a 
subject  of  saint-hood  with  future  generations,  to  be  found  in  his  decision. 
Not  one  word  of  any  of  these.  It  was  extorre  1  in  submission  to  the  great 
]>owor«  of  his  own  rea-ion.  He  says,  most  truly,  that  the  difficulty  is.  that 
if  slavery  be  introduced  and  sustained  at  all,  it  must  be  introduced  and  sus- 
tain,;d  according  to  it«  length  and  breadth,  with  all  Its  incidents  and  results, 
and  if  our  law  recognizes  it,  then  we  mu<t  ado[)t  and  administer  .some  sys- 
tem of  positive  municipal  law,  external  to  our  own,  for  we  have  no  such 
domestic  stntys  in  our  own  society.  Therefore,  says  Lord  Mansfield,  if  the 
mercha'its  will  not  settle  this  ca-^e.  if  no  appeal  to  Parliament  for  legislation 
on  the  subject  will  be  made,  and  if  I  must  decide  it,  I  do  not  know  of  any  law 
of  England  which  permits  the  master  of  this  vessel,  on  which  the  slave 
Sommersett  is  embarked,  to  hold  him  in  confinement  and  he  must  be  set 
free.  And  the  Court  hehnv  was  a<ked  to  say  in  this  State,  "does  the  law  of 
Uew  York  furnisli  any  ground  and  authority  by  which  it  can  permit,  or  sus- 
tain, or  enforce  the  restraint  upon  the  liberty  of  these  Virginia  negroes,  in  the 
citv  of  Xew  Yoi-k,  practised  by  this  man  and  woman  Mr.  and  Mrs.  Lein- 
mo'n  ?" 

Now,  it  will  readily  be  seen,  as  sngge-^ted  (under  subdivision  D  of  my  third 
point),  that  this  consequence  must  follow;  for  the  idea  that  onr  law  can 
have  a  mere  let  alone  policy,  can  leave  these  people  to  manage  the  affaT 
among  themselves,  is  y)rechided  the  moment  the  process  of  Habeas  Corpus 
ha*  brought  them  within  the  centred  of  the  magistrate.  Certainly,  we  have 
no  law  to  prohibit  the  master  and  mistress  from  corning  here  with  their 
faithful  servants,  from  remaining  here  peaceaidy  under  tiiis  tie  of  fidcdity, 
and  leaving  here  under  the  same  tie  of  fidelity. 

If  there  is  no  writ  of  Habeas  Corpus  sued  out,  if  no  action  of  false  impri- 
sonment is  brought,  no  comjilaint  for  assault  and  battery  is  made,  and  no- 
thing comes  up  for  judicial  in(]airy,  then  this  contented  "pupilage" — this 
relation  of  "  honorable  slaveholder  to  devoted  and  attached  slaves"  is  not 
interfered  witli  by  u*.  When  liberty  was  awarded  to  tlicse  eight  persons 
they  were  not  prohibited  from  going  back  to  No.  8  Carlisle  street,  to  the 
dominion  of  the  Lemmons,  or  from  embarking  on  a  steamship  for  a  voyage 
to  Texas.  All  the  judgment  declares  is,  that,  if  you  are  restrained  ly  force, 
and  against  your  will,  there  is  no  such  restraint  allowed  by  law. 

The  question  is,  as  Lord  Mansfield  says,  what  the  lauo  '•hall  do,  when  itt 
force  and  authority  are  invoked.  It  is  the  same  practiral  difficulty  th  it. 
arose  under  Dogberry's  instructions  to  the  watch  :  •'■Thi•^  is  your  idi.'irg' ; 
jou  shtxll  comprehend  all  Togrom  men.      You  are  to  bid  any  uian  sti.id,  in 
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the  prince's  name."  "  How,"  inquires  the  watch,  not  impertinently,  "  Low, 
if  he  will  not  stand  ?"  Dogberry  bravely  meets  the  emergency.  "  Why, 
then  take  no  note  of  him,  but  let  him  go  ;  and  presently  call  the  rest  of  the 
watch  together,  and  thank  God  you  are  rid  of  a  knave."'  Whoever,  in  the 
name  of  our  law,  undertakes  to  maintain  a  slave's  subjection,  will  find  no 
wiser  counsel  than  Dogberry's  to  follow,  if  the  slave  objects  to  his  authority. 
The  train  of  consequences  which  must  follow  from  the  recognition  of 
slavery  by  our  law,  as  a  gtatut  within  our  territory,  I  have  illustrated  l)y  a 
few  instances  or  examples,  under  subdivision  D.  of  my  third  point.  I  will 
not  enlarge  upon  them.  Certainly  I  take  no  pleasure  in  repeating  them  fur 
any  purposes  of  sarcasm  or  invective. 

I  pass  now  to  a  euh^eV^,  considered  in  distinct  propositions  upon  my 
points,  and  concerni^j5'<^^,i^'*b®  course  of  my  learned  friend's  argument  re- 
quires a  few  obserS!;afeoi'3  from  me.     I  refer  to  the  proposition,  that  the  rule 
of  comity  which  petsQvits  the  transit  of  strangers,  and  their  property  through 
a  friendly  State,  does  not  require  our  laws  to  uphold  tlie  relation  of  slave- 
owner and  slave,  within  our  State,  between  strangers.     By  that  general  sys- 
tem of  jurisprudence  made  up   of  certain  principles  held  in  common  by  all 
civilized  States,  known  as  the  "  Law  of  Nations,"  in  one  of  the  senses  in  which 
the  term  is  used  by  publicists,  men  are  not  the  subject  of  property.     Thi^ 
proposition  the  learned  counsel  has  met  by  the  argument,  that  property 
does  not  exist,  at  all,  by  the  law  of  nature,  bat  is  wholly  the  growth  of  civil 
society  and  the  creature  of  positive  or  municipal  law.     If  he  means  by  this 
argument,  that  the  title  of  an  individual  to  a  particular  item  or  subject  of 
property,  is  not  completely  ascertained  or  established  by  the  law  of  nature; 
that  I  do  not  make  title  to  the  house  in  wliich  I  live,  or  the  books  which  1 
read,  by  the  law  of  nature,  I  have  no  dispute  witli  him.     But,  if  he  means, 
that  the  distinction  between  man  as  the  owner,  and  things  as  the  subjects, 
of  property,  does  not  arise  by  the  law  of  nature,  he  is,  1  think,  entirely  in 
trror.     I  suppose,  that  the  relation  of  man  as  lord  over  all  ranks  of  the  brute 
creation,  and  all  inanimate  things  in'  this  world,  is  derived  from  nature,  as 
by  direct  grant  from  the  Almighty  Creator  of  the  world  and  all  things  therein ; 
that  by  this  law,  the  relations  of  persons  to  things,  which  is  bat  another 
name  for  the  institution  of  property,  is  a  natural  relation.     If  it  is  not  a  na- 
tural relation — if  it  does  not  spring  oat  of  the  creation  of  man,  and  his  being 
placed  on  this  earth  by  his  Maker,  I  do  not  understand  its  origin. 

When  we  accord  to  strangers  a  transit  through  our  territory,  with  pro- 
perty, we  limit  that  right  to  what  is  the  subject  of  property  by  the  law  of 
nature,  unless  our  municipal  law  recognizes  property  other  than  such  as  the 
law  of  nature  embraces. 

But  further,  the  learned  counsel  has  argued,  that,  because  we  recognize, 
under  the  general  principles  of  comity,  certain  rights  that  grow  out  of  the 
condition  of  slavery,  under  the  foreign  municipal  system,  which  accredits 
and  supports  it,  we  are  involved  in  the  obligation  of  not  imputing  immo- 
rality to  that  relation,  and,  that,  upon  the  same  reasons  or  inducements  of 
comity,  by  which  we  recognize  these  rights  thus  grown  up,  we  must  enforce 
and  maintain  the  condition  itself  in  oar  own  municipal  system.  If  the  Court 
please,  we  ought  not  to  be  called  upon  to  confound  propositions  naturally  so 
distinct  as  these,  and  which,  I  respectfully  submit,  are  justly  discriminated 
u[)on  my  printed  brief,  under  subdivision  F.  of  the  third  point. 

We  recognize,  unquestionably,  the  establisliment  of  slavery  in  Virginia  as 
the  lawful  origin  of  certain  rights,  and  open  oar  Courts  to  the  maintenance 
and  enforcement  of  those  rights.  As  the  learned  counsel  has  said,  if  upon 
the  sale  of  a  slave  in  Virginia  a  promissory  note  be  taken  by  the  vendor, 
and  suit  be  brought  upon  it  in  our  Courts,  the  action  would  be  sustained  ; 
the  security  would  not  be  avoided  as  founded  upon  an  immoral  or  illegal 
consideration.  Nay,  farther  than  that.  Suppose  the  relation  of  master  and 
slave,  once  lawfully  subsisting  in  Virginia,  to  have  ceased  and  the  slave  to 
have  become  free,  by  manumission,  or  otherwise  ;  suppose  the  freedmau  to 
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have  become  an  inhabitant  of  our  State,  and  finding  bis  m.ister  accessible  to 
process  here,  to  have  sued  birn  for  wages,  fur  tbe  service  in  Virginia,  while 
a  slave,  alleging  that  be  bad  jicrfonncd  labor  and  bad  been  paid  nothing  for 
it.  By  our  law  no  such  action  would  lie.  No  debt  accrued  by  tbe  law  of 
Virginia,  and  that  law  must  give  tbe  right,  before  our  law  can  atlbrd  a  re- 
medy. We  might  suppose  tbe  relation  to  have  terminated  advantageously 
to  the  master,  tbe  slave  having  been  a  charge  and  burden  upon  the  master 
beyond  any  service  he  could  render.  Tlie  slave,  become  free,  and  found 
here  in  the  possession  of  f)roperty,  could  the  master  sue  bim  here  for  bis  sup- 
port, during  the  time  that,  without  being  rem-inerated  by  bis  labor,  be 
bad  maintained,  fed,  clothed  and  cared  for  bim?  Certainly,  no  such  ac- 
tion could  be  sustained.  Api)ly  these  principles  to  the  ordinary  domestic 
relations,  and  there  is  no  mystery  in  this  distinction.  We  recognize  a 
foreign  marriage,  good,  according  to  the  laws  of  the  community  in  which 
it  is  celebrated,  as  giving  title  to  property  here,  in  this  State,  real  or 
personal,  dependent  upon  that  relation.  When  a  husband  and  wife,  unit- 
ed under  a  foreign  marriage,  come  here,  we  recognize  their  relation  as 
husband  and  wife,  with  such  traits  aud  consequences  as  accord  with  our 
laws.  But  suppose  a  man  to  have  married  a  wife  in  Massachusetts,  and 
that  by  the  law  of  Massachusetts,  while  the  parties  continue  there,  the 
husband  has  the,  supposed,  common  law  right  to  beat  his  wife  with  a  stick 
no  bigger  than  bis  thumb ;  suppose  this  a  trait  of  the  conjugal  relation,  a 
marital  right  in  Massachusetts.  Now,  the  claim  of  tlie  learned  counsel  is, 
not  only  that  we  should  accord  to  the  relation  of  marriage  arising  under  the 
law  of  Massa^ihusetts,  copsequences  in  respect  of  property  here,  which  be- 
long to  the  relation,  but,  that,  when  husband  and  wife  come  here,  as  resi- 
dents or,  at  leivst,  in  transitu,  we  should  allow  this  special  marital  riglit  to 
contLnue,  and  be  exercised  under  our  law  here,  although  unlawful  between 
husband  and  wife  by  our  laws.  The  absurdity  of  such  a  claim  strikes  every 
one.  If  the  husband  pleaded,  as  a  defence  against  punishment  here,  that  by 
the  law  of  Massachusetts,  where  tbe  marriage  was  instituted,  the  violent 
acts  were  permitted,  no  court  would  tolerate  so  idle  and  frivolous  a  sugges- 
tion. 

The  relation  of  master  and  apprentice  presents  a  nearer  analogy  to 
that  of  slavery  than  any  civil  relation  now  recognized  by  our  law.  It  is 
T'f'bolly  the  creature  of  positive  statute,  and  we  take  no  notice  whatever 
of  the  relation,  of  tbe  same  name  and  substance,  established  by  the  laws 
of  the  other  States  of  tbe  Union,  as  giving  any  personal  status  within- 
our  territory.  A  master  and  bis  apprentice  coming  here  from  Connecti- 
cut, in  the  judgment  of  our  law,  no  longer  hold  that  relation  to  each  other. 
Our  law  furnishes  no  aid  to  the  master's  authority,  no  compulsion  upon  tbe 
apprentice's  obedience. 

The  learned  counsel,  in  his  plea  for  your  indulgence  to  tbe  institution  of 
chattel  slavery,  has  thought  to  disparage  tbe  great  names  in  the  British 
judiciary  which  have  proscribed  that  condition  as  unworthy  to  be  tolerated 
by  their  laws,  by  holding  up  to  odium  the  system  of  white  slatery,  which, 
under  the  name  of  villenage,  long  ago  subsisted  in  England. 

However  nearly  the  traits  of  this  servitude  may,  at  one  time  or  another, 
have  resembled  tlie  system  of  slavery  which  finds  support  and  favor  in  parts 
of  our  country,  there  was  always  this  feature  of  hope  and  promise  of  tlie 
amelioration  and  final  extirpati()n  of  villenage,  which  will  be  sought  in  vain 
in  the  system  of  slavery  in  our  States.  Villenage  was  within  the  compre- 
hension and  subject  always  to  the  influences  of  the  common  law,  which, 
indeed,  is  but  another  name  for  common  right  and  general  justice.  No 
system  of  injustice  and  of  force  brought  within  the  grasp  of  tiie  principles 
of  the  common  law,  but  must,  sooner  or  later,  be  vanqui'^hed  and  extermi- 
nated. The  h"aviest  gloom  which  rests  upon  the  system  of  cliatte'  slavery 
comes  from  this  very  fac,  tliat  it  is  outlawed  from  all  tlie^e  intliieiices ;  that 
reason  and  justice,  duty  and  right,  as  they  reject  it,  are  rejected  by  it,  and 
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find  no  inlet  throagh  tlie  proof  armor  of  force  and  interest  in  wliicli  it 
;         U  cased. 

Tbe  learned  connsel  Ims  remarked  upon   the  silent  and  gradual  retreat  of 
',  villenage  before  the  grdwing  power  of  ju-tice  and  civilization,  till  it  tin  ally 

disappears  from  Engli.-h  history,  one  scarcely  knows  when.     It  wore  ont, 
he  savB,  without  bloodshed,  without  violence,  without  civil  or  social  di>tnrb- 
I  ance  or  disqniet.     Jt  is  not  strictly  true  that  villeniige  was  never  tlie  cause  of 

I  serious  civil  disorder  in  England,     Jack  Cade's  rebellion  and  Wat  Tyler's 

'  insurrection  were,  rcilly,  servile  insurrections  to  which  iutolemble  oppression 

f  had  urged  this  abject  class.     But  be  this  as  it  may,  the  learned  counsel's 

I  complacency,  first  in  the  long  endurance  of  villenage,  and,  second,  in  its 

si  peaceful  abrogation,  has  not  restrained  him  from  a  sarcastic!  suggestion,  that 

I  if  there  had  been  in  England  "a  sect  of  abolitionists"  liostile  to  villenage, 

;  that  system  would  have  survived  to  our  day.     If  the  tendency  and  effect  of 

'  the  teacliings  of  this  "sect  of  abolitinnists''  be,  indeed,  to  confirm  and  per- 

petuate the  system  of  slavery,  it  should  attract  tlie  favor  rather  than  the 
i  wrath  of  one,  who,  like  my  learned  friend,  thinks  slavery  to  be  "just,  benign, 

j  beneficent,  not  inconsistent  with  strict  justice,  and  pure  benevolence." 

I  But  I  can  relieve  the  learned  counsel  from  any  d-ubt  or  uncertainty  as  to 

I  tiie  efficient  influences  which  caused  the  decay  and  final  extinction  of  villen- 

!  age    in    England.    They  were   the  common  lavo  and   the    Christian  reli-    ,^ 

gion. 

The  common  law,  having,  as  I  stated,  comprehended  villenage  within  its 
principles  and  processes,  showed  it  no  quarter,  but  by  every  art  and  contri- 
vance reduced  it  to  narrower  and  narrower  hmits.  It  admitted  no  intend- 
ments in  its  favor,  gave  every  presumption  against  it;  knew  no  mode 
to  make  a  villein  of  a  freeman,  a  hundred  to  convert  a  villein  into  a 
freeman.  Mr.  Hargreave,  in  his  celebrated  argument  in  Sommerseti's  case, 
gives  a  just  account  of  these  successfid  efforts  of  the  common  law. 
'■'•  Another  cause,"  says  this  eminent  lawyer,  "  which  greatly  contribured  to 
!  the  extinction  of  villenage,  was  the  discouragement  of  it  by  courts  of  justice. 

j  They  always  presumed  in  favor  of  liberty,  throwing  the  ^onus  probandi'' 

j  upon  the  lord,  as  well  in  the  writ  of  Homine  Replt-giando,  where  the  villein 

was  plaintiff,  as  in  the  Nativo  Ilabendo,  where  lie  was  defendant.     Nonsuit 
!  of  the  lord  after  appearance  in  a  Nativo  Habendo,  whicu  was  the  writ  for 

I  asserting  the  title  of  slavery,  was  a  bar  to  anotiier  Nativo  Ilabendo,  and  a 

:  perpetual  enfranchisement;  but  nonsuit  of  the  villein  after  appearance  in  a 

I  Libertate  Probanda,  which  was  one  of  the  writs  for  asserting  the  claim  of 

I  liberty  against  the  lord,  was  no  bar  to  an:)ther  writ  of  the  like  kind.     If  two 

j  plaintiffs  joined  in  a  N"ativo  Habendo,  nonsuit  of  one  wjis  a  nonsuit  of  both  ; 

j  but  it  was  otherwise  in  a  Libertate  Probanda.     The  lord  could  not  prosecute 

',  for  more  than  two  villeins  in  one  Nativo  Habendo ;   but  any  number  of 

J  villeins  of  the  same  blood  might  join  in  one  Libertate  Probanda.     Manumis- 

<  sions  were  inferred  from  the  slightest  circumstances  of  mistake  or  negligence 

j  in  the  lord,  from  every  act  or  omission  which  legal  refinement  could  strain 

il  into  an  acknowledgment  of  the  villein's  liberty.    If  the  lord  vested  the 

i  ownership  of  lands  in  the  villein,  received  homage  from  him,  or  gave  a  bond 

;  to  him,  he  was  enfranchised.     Suffering  the  villein  to  be  on  a  jury,  to  enter 

i  into  religion  and  be  professed,  or  to  stay  a  year  and  a  day  in  ancient  demesne 

;  witlioHt  claim,  were  enfranchisements.     Bringing  ordinary  actions  against 

i>  him,  joining  with  liim  in  actions,  answering  to  his  action  without  protesta- 

'[  tion  of  villenage,  imparling  in  them  or  assenting  to  his  imparlance,  or  suffer- 

ing him  to  be  vouched  without  counter-pleading  the  voucher,  were  also 
I  eofranchiseraents  by  implication  of  law.    Most  of  the  constructive  manumis- 

:    -       sions  I  liave  mentioned  were  the  received  law,  even  in  the  reign  of  the  first 
j  E<iward._    I  have  been  the  nvro  particular  in  "enumerating  thece  insiances  of 

j  extraordin.iry  favor  to  liberty;    becaiUj>Q  the   anxiety  of   our  ancestors  to 

j  emancipate  the  ancient  villeins,  s»)  well  accounts  for  the  establishment  of  any 

{  rules  oi  law  calculated  to  obstruct  the  introduction  of  a  Uuw  stock.     Il  was 
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natural,  tliat   the  smne  opinion!!,  wliich   inflaenoed    to  discountenance  the 
former,  stiould  lead  to  the  prevention  of  tlie  latter." 

The  otlier  o|>eriitive  agency  in  the  pradual  extinction  of  tlie  offensive 
eystein  of  villen.'iixe  wa«  tlie  influence  of  the  Oliristian  religion,  under  the 
aaspices  of  the  cinirch  of  Rotne,  then,  as  well,  the  national  cliurch  of  Eng- 
land. Macmilay  thuti  ascribes  the  chief  merit  in  this  beneficent  social  reform 
to  the  Romish  priesthood.  "It' is  rem:irkable  that  the  two  greatest  and 
most  salutary  social  revolutions  which  have  taken  place  in  England,  that 
rev(dution,  whic'i,  in  the  thirteenth  century,  put  an  end  to  the  tyranny  of 
nation  over  nition,  and  that  revolution  which,  a  few  generations  later,  pat 
an  end  to  tlie  property  of  man  in  man,  were  silently  and  imperceptibly 
elfected.  They  struck  contemporary  observers  with  no  surprise,  and  have 
receive<l  from  historians  a  very  scanty  measure  of  attention.  They  were 
brouffht  about  neither  by  legislative  regulpjtion  nor  by  physical  f  iroe.  Moral 
cau-;es  noisele>sly  effaced,  first  the  distinction  between  Norman  and  Saxon, 
and  then  tlie  distinction  between  master  and  slave.  None  can  venture  to 
fix  the  precipe  moment  at  which  either  distinction  ceased.  Some  faint  traces 
of  the  old  Norman  feeling  miglit  perhaps  have  been  found  late  in  the  four- 
teenth century.  Some  faint  traces  of  tlie  institution  of  villena^e  were 
detecte<l  by  the  curious  so  late  as  tlie  days  of  the  Stuarts;  nor  has  tiiat 
institution  ever,  to  this  h'Hir,  been  ab'ili-hed  by  statute. 

"It  would  be  most  unjust  not  to  acknowledge  that  the  chief  agent  in 
these  two  deliverances  was  reliu'ion  ;  and  it  may,  perhaps,  be  doubted  whether 
a  purer  religion  might  not  have  been  found  a  less  efBcient  azent.  The  benevo- 
lent spirit  of  the  Chri-tian  mtr.ilityis  uiidiubtelly  adverse  to  distinctions 
of  caste.  But  to  the  church  of  R  )-ne  such  distinctions  are  peculiarly  o  U'>as, 
for  they  are  incompatible  with  other  distinctions  which  are  essential  t)  her 
system."  "Uow  great  a  part  the  Catholic  ecclesiastics  had  in  the  abolition 
of  villenage,  we  learn  from  the  unexceptionable  testimony  of  Sir  Thomas 
Smith,  one  of  the  ablest  counsellors  of  Elizabeth.  When  "the  dying  slave- 
holder asked  for  the  last  sacraments,  his  spiritual  attendants  regularly 
adjured  hitn,  as  he  loved  bis  soul,  to  emancipate  his  brethren,  for  whom 
Olirist  had  died.  So  successfully  had  the  church  used  her  formidable 
machinery,  that  before  the  Roformation  came,  she  had  enfranchised  almost 
hH  the  bondmen  in  the  kingdom,  except  her  own,  who,  to  do  her  justice, 
seem  to  have  been  very  tenderly  treated.'"     (Hist.  Eng.  vol.  1.  pp.  237  21  ) 

These  influences,  then,  of  law  and  of  religion  were  the  eflfioient  agents  in 
extirpating  villenage,  a  civil  condition  which,  so  long  as  it  subsisted,  was  a 
reproach  to  the  liberty  of  England,  and  to  the  principles  of  the  common  law. 
"Why  should  the  learned  counsel  hope  to  heap  opprobrium  upon  these  prin- 
ciples of  justice  and  religion,  when  invoked  in  favor  of  an  inferior  race,  and 
against  a  system  of  slavery  so  mn  -h  more  oppressive  than  the  system  of  vil- 
lenage, because  our  people  who  h  ive  espoused  and  maintain  views  opposed 
to  this  present  system  of  wrong  a  t  linst  right,  and  force  against  justice  and 
nature,  are  the  offspring  of  the  B-,tish  nation,  which,  in  the  early  stages  of 
its  civilization,  had  such  a  system,  or  a  similar  system?     If  these,  our  ances- 
tors, and  we,  had  nourished  and  leveloped  it,  if  we  had  extended  it,  if  we 
had  made  it  the  basis  of  pro3perit\'  in  England  and  this  country,  if  we  had 
boasted  its  justice  and  benevolen-i,  if  we  had  extended  it  so  as  to  embrace 
more  and  more  of  the  nation,  if  wd  had  made  the  law  astute  and  even  vio- 
lent to  support  and  maintain  it,  if  we  had  discouraged  every  intendment 
against  it,  and  if  it  was  now  appioved  and  applauded  as  an  institution  which 
the  civilization  and    Christianity  of  the  present  day  accept,  then  we  might 
well  be  accused  of  inconsistency,  in  being  hostile  to  chattel  slavery  in  the 
negro  race.     But,  it  seems  to  nif.  that  the  influences  of  the  common  law  of 
England,  which  we  inherit,  and  i.f  the  Christian  religion,  as  vindicated  in  the 
absolute  extirpation  of  villetiare    from  the  social  system  of  England,  by 
peaceful  means,  will  suffer  no  dishonor  by  performing  the  same  service,  and 
impressing  upon  the  judiciary  of  this  State  the  same  principles  of  absolute 
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inhospitality  to  negro  slavery  within  our  borders,  even  for  the   briefest 
period,  or  over  the  most  narrow   space. 

If  the  Oourt  please,  the  judj?ment  below,  the  reasons  for  which  are  very 
tersely  and  properly  expressed  by  the  Court  which  pronounced  it,  is  either 
to  be  affirraed  or  reversed.  You  are  to  declare  the  Law  of  this  State.  If 
you  declare  that  slavery  may  be  introduced  here,  there  is  no  appeiil  from 
your  decision.  If  you  hold  that  it  may  not  be  introduced  here,  and  affirm 
the  judgment  of  the  Oourt  below,  an  appeal  may  carry  the  question  to  the 
Supreme  Court  of  the  United  States.  Thit  such  aopeal  must  be  dis- 
missed by  that  Supreme  tribunal,  for  want  of  jurisdiction  of  the  subject,  I 
confidently  submit,  must  follow  from  the  authorities  and  the  principles  I 
have  had  the  honor  to  present  to  this  Court. 

The  result  of  your  judgment  cannot  be  doubtful,  if  1  am  right  in  the 
opinion,  that  it  is  constrained  by  no  paramount  control  of  Federal  power. 
It  is  as  true  now,  as  in  the  time  of  Littleton  and  of  Coke,  that  he  shall  be 
adjudged  guilty  of  impiety  toward  Grod  and  of  cruelty  toward  man,  who 
does  not  favor  liberty ;  and  what  they,  in  their  day,  declared  of  the  law  of 
Ensrland,  your  deoisioa  shall  pronounce  as  the  law  of  New  York,  that,  IN 
EVERY  CASE,  it  shows  favor  to  liberty. 

I  have,  your  honors  will  bear  witness,  confined  myself  in  this  discu«ion, 
to  mere  juridical  inquiries,  and  have  stric'Iv  abstained  from  any  mention  of 
popular  or  political  considerations.  I  should  not,  now,  think  myself  justi- 
fied in  any  allusions  to  those  considerations,  but  for  the  very  distinct  sug 
gestion  of  the  learned  counsel,  that  there  was  a  momentous  pressure  upon 
the  freedom  of  your  judgments  in  this  matter,  growing  out  of  a  certain  for- 
midable, and  yet,  as  he  thought,  inevitable,  result  to  follow  from  a  decision 
of  this  question,  adversely  to  the  views  he  has  had  occasion  to  present.  He 
has  named  to  you  as  the  parties  to  this  controversy,  the  State  of  New  York 
and  the  State  of  Virginia — one,  first  in  population,  and  in  wealth,  and  great- 
est in  the  living  energies  of  her  people — the  other,  richest  in  the  memories  of 
the  past,  and  most  powerfill  in  the  voices  of  her  dead.  1  am  not  aware 
that  the  State  of  New  York,  in  any  public  act  or  declaration,  has  faded,  to 
any  degree,  of  that  respect  for  Vir^inisi,  which  belongs  to  her  as  a  sister 
State,  or  as  a  political  community.  Nor  do  I  know  or  think  that  any  citi- 
zens of  this  State  fall  at  all  behind  the  learned  counsel,  in  his  affection  and 
veneration  for  the  great  men  in  the  history  of  Virginia,  by  whose  careers  of 
public  service  and  of  public  honors,  she  has  gained  the  proud  title  of  the 
Mother  of  Presidents.  Nor  do  I  know  that  that  portion  of  oar  people,  its 
great  majority,  who,  with  their  veneration  for  Washington,  and  Jefferson, 
and  Madison,  and  Henry,  and  "Wythe,  and  Mason,  cherish  and  defend  the 
opinions  upon  slavery  which  those  statesmen  held,  honor  them  or  Vir- 
ginia less,  than  those  who  raise  statnes  of  brass  or  of  marble  to  their 
memory,  and  follow  their  principles  with  contumely  and  persecution.  I  do 
not  know  that  an  imputation  can  fairly  be  thrown  upon  any  part  of  our 
community,  of  having  less  respect  and  affection  for  our  common  country 
and  the  Federal  Government  than  is  claimed  here,  by  the  learned  counsel, 
on  behalf  of  those  who,  with  himself^  espouse  the  views  concerning  the  insti- 
tution of  slavery,  which  he  has  presented  to  the  Oourt.  Yet  I  understand 
him  distinctly  to  insist  here,  that,  unless  this  Court  shall  reverse  this  judg- 
ment, or  unless  a  Court  of  paramount  authority,  that  can  control  still  further 
the  question,  shall  reverse  it,  our  Federal  system  of  government  is  actually 
in  danger— that,  indeed,  it  cannot  long  e-^ist,  without  both  a  judicial  and 
popular  recognition  of  the  legal  universality  of  slavery  throughout  our 
country. 

If  it  please  the  Court,  I  am  unable  to"  discern  in  the  subject  itself  or  in  the 
aspect  of  the  political  affairs  of  the  country,  any  grounds  for  these  alarming 
suggestions,  which  should  disturb,  for  a  moment,  your  Honors'  deliberations 
or  determinations  on  the  subject  before  you.  I  may  be  permitted  to  say,  how- 
ever, that  if  the  safety  and  protection  of  this  local,  domestic  institution  of 
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slsTerv,  in  the  communities  where  it  is  cherished,  mu-it  intjraft  upon  our 
Federal  jurisprudence  the  doctrine  that  the  Federal  Constitution,  bv  its  own 
vigor,  plants  upon  the  virgin  toil  of  our  common  territories  the  growth  of 
chattel  slavery — thus  putting  to  an  open  shame  the  wisdom  and  the  patrio- 
tism of  its  framers — if  they  must  coerce,  by  the  despotism  of  violence  and 
terror,  into  its  support  at  home,  their  whole  white  population  ;  if  they  must 
exact  from  the  Free  States  a  license  "anc  *  tolerance  for  what  reasons  of 
conscience  and  of  policy  have  purged  from  their  own  society,  and  subjugate 
to  this  oppression  the  moral  freedom  of  their  citizens ;  if  the  institution  of 
slavery,  for  its  local  safety  and  protection,  is  to  press  this  issue,  step  by  step, 
to  these  results;  if  such  folly  and  madness  shall  pre  vaQ,  then,  by  possibility,  a 
catastrophe  may  happen  :  this  catastrophe  will  be,  not  the  overthrow  of  the 
general  and  constituted  liberties  of  this  great  nation,  not  tlie  subversion  of 
our  common  government,  but  the  destruction  of  this  institution,  local  and 
limited,  whicli  will  have  provoked  a  contest  with  the  great  forces  of  liberty 
and  justice  which  it  cannot  maintain,  and  must  yield  in  a  conflict  which  it 
will,  then,  be  too  late  to  repress. 

CLOSING  ARGUMENT  OF  MR.  O'CONOR  FOR  THE 

APPELLANT. 

Mat  it  please  the  Cottet  : — I  felt  it  to  be  my  duty  ia  opening  this  ar- 
gument, to  discuss  general  principles  only.  As  it  respects  adjudged  cases, 
and  the  couflioLing  opinions  or  observations  of  learned  judges,  of  elementary 
writers,  and  of  historians,  the  course  and  practice  of  this  Court  precludes 
any  extended  oral  comment.  To  our  printed  Points  we  mu-t  refer  for  these 
details.  I  shall  adhere  to  that  course,  in  this  rej)ly,  contining  myself  to  such 
further  remarks  as  may  be  [>roper,  upon  those  general  principles  in  connection 
with  the  special  t/jpics  which  my  friends  on  the  other  side  have  introduced. 

The  Vhief  dispute  between  us  in  relation  to  the  words  of  the  immunity 
clause  in  the  Federal  Constitution,  may  be  thus  stated: 

1  assert  that  under  our  system  of  government,  there  is  such  a  thing  recog- 
nized as  a  geue.'-al  right  of  a  citizen  of  the  United  States  dii?tinct  from  the 
rights  wJiich  may  belong  to  the  individual  as  a  citizen  of  a  particular  Sta'e. 
My  learned  friends  deny  this.  They  say,  in  substance,  that  contra-disri,i- 
guished  from  citizenship  in  a  particular  State,  there  is  no  such  thing  as  a 
citizenship  of  the  United  States;  and,  by  way  of  proving  tJiis,  they  say  tiiat 
no  man  can  be  a  citizen  of  the  United  States  without  being  at  the  same  time 
a  citizen  of  some  particular  State. 

For  the  piir[ioses  of  this  argument,  I  miglit  safely  admit  the  last  proposi- 
tion.    If  I  did,  the  consequence  claimed  would  not'be  inevitable. 

Tiiongh  it  were  true,  that  the  natural  being  who  is  a  citizen  of 
the  United  States,  must  be.  at  the  same  time,  a  citizen  of  some  jjur- 
ticalar  State,  still  there  may  be  a  class  of  general  privileges  belonging  to 
citizen-hip  quite  distinguishable  from  those  which  are  peculiar  to  cilizen.slii() 
in  any  particular  State.  And  this  is  our  proposition.  T  claim  that  the  jiri- 
vileges  and  immunities  resulting  from  citizenship  intended  to  be  secured  by 
this  clause  of  the  Constitution  form  a  class  which  exist  alike  in  every  citizen 
of  this  Republic,  irrespective  of  his  domicil,  or  any  personal  and  peculiar  in- 
cidental relation  whatever.  It  cannot  be  denied;  it  is  not  denied,  that 
when  a  citizen  of  Virginia  comes  into  the  State  of  Xew  York,  he  doesn-arry 
with  him,  by  force  of  this  clause  in  the  Federal  Constitution,  some  [)rivilege's 
and  immunities.  Those  privileges  and  immunities  are  described  in  the  Con- 
stitution simjdy  ae  tho.se  of  a  citizen.  There  is  here  no  referen<;e  to  the 
State  in  whicii  he  is  domiciled,  or  to  the  Stat-e  in  wliich  he  is  found.  The 
single  word  "citizen,"  is  used  in  this  connection  :  and  1  ai>])reliend  it  is  used 
in  iti  largest  and  most  general  sense.  To  a  mind  at  all  conversant  with  tiie 
fcu'tiject  treated  of,   this  guaranty  conveys  the    idea  of  privileges  and  iui- 
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munities  belonging  to  citizenship  altogether  different  from  the  mere  righto 
of  citizenship  appertaining  to  one  as  a  citizen  of  the  particular  State  in 
which  he  is,  or  in  which  he  is  domiciled.  The  words  cannot  mean  either 
of  these  things ;  thej  must  mean  something  else ;  and,  if  we  look  to  the 
practice  which  must  necessarily  obtain  under  them,  this  will  be  apparent. 

A  citizen  of  Virginia,  when  he  comes  into  the  State  of  New  York,  leaves 
behind  him  all  his  political  rights.  He  ceases  to  be  an  elector ;  he  can- 
not vote  even  for  an  officer  of  the  United  States  government  itself.  Un- 
less the  local  authorities  please  to  confer  upon  hun  such  a  privilege,  he  is 
not  competent  to  be  elected  to  any  office  in  the  State,  or  under  the  State 
law.  He  leaves  behind  him  all  his  political  rights,  and  he  never  acquires 
any  political  rights  in  place  of  them,  until  he  ceases  to  be  a  citizen  of  Vir- 
ginia, and  by  the  very  fact  of  losing  that  character,  loses  every  privilege 
and  immunity  whifli  this  clause  was  intended  to  secure. 

Will  any  Constitutional  lawyer  deny  this  ?  Have  the  gentlemen  on  the 
otiier  side  ventured  to  assert  that,  under  that  clause  of  the  Constitution,  the 
citizen  of  another  State,  coming  into  this  State,  carries  with  him,  acquires, 
or  can  use  any  political  right  whatever  ?  It  cannot  be  pretended.  It  is  not 
pretended.  This  was  not  the  intent,  and  is  not  the  import  of  that  clause  in 
the  Constitution. 

Again,  among  the  immunities  secured  to  him  by  the  law  of  his  own  do- 
micil,  the  citizen  of  Virginia  may  be  exempt  from  imprisonment  for  debt ; 
and  many  other  privileges  might  be  supposed.  He  does  not  carry  that  ex- 
emption with  him,  and  the  moment  he  is  within  the  State  of  New  York  he 
may  be  imprisoned  for  debt.  Thus  it  is  made  apparent  that  all  his  general 
political  rights  are  left  behind  him  in  the  State  of  his  domicil;  and  that  all 
the  special  and  peculiar  rights  and  privileges  conferred  upon  him  as  a  citi- 
zen by  the  laws  of  his  own  State,  are  also  left  behind  him,  and  no  single 
one  of  these  rights  can  be  used,  employed,  or  enjoyed  by  him  within  tlie 
State  in  which  he  ia  temporarily  a  sojourner,  or  through  which  he  is  pass- 
ing. 

Then,  it  must  be  manifest  that  a  Virginian  does  not  bring  with  him  into 
our  State,  under  this  clause,  the  privileges  and  immunities  of  a  citizen  uf  Vir- 
ginia. What,  then,  are  the  privileges  and  immunities  which,  under  this 
clause  of  the  Constitution,  he  may  enjoy  in  New  York  ?  Are  they  the  pri- 
vileges and  immunities  of  a  citizen  of  New  York  ?  Certainly  not ;  ceruiinly 
not.  So  long  as  he  is  a  citizen  of  Virginia,  we  have  a  right  to  exclude  him 
from  holding  any  office  in  our  State.  "We  have  the  right  to  deny  him  the 
elective  franchise  in  our  State.  He  can  claim  no  political  privileges  that  w^ 
accord  to  our  own  citizens  or  to  others ;  and  though  we  may  have  a  law 
exempting  our  own  citizens,  or  even  some  classes  of  alien- strangers,  from 
impri8<»ment  for  debt,  we  may  subject  him  to  such  imprisonment,  merely 
because  he  is  a  citizen  of  Virginia.  It  is,  then,  quite  apparent,  tliat  a  citi- 
zen of  Virginia  does  not,  under  this  clause,  carry  with  him  into  the  State  of 
New  York,  and  there  hold,  while  he  is  yet  a  citizen  of  Virginia,  tlie  rights 
and  privileges  of  a  citizen  of  Virginia.  It  is  equally  clear,  that  on  coming 
within  the  State  he  does  not  acquire,  by  force  of  this  clause,  any  of  the 
rights  and  privileges,  political  or  personal,  which  belong  to  a  citizen  of  this 
State  purely  as  such  citizen.  Indeed,  it  might  reverse  the  whole  operation 
of  this  immunity  clause,  and  convert  it  into  an  instrument  of  oppression  aud 
injustice,  to  establish  that  its  effect  upon  the  citizen  of  Virginia,  on  his  com- 
ing into  this  State,  is  to  subject  him  to  all  our  laws,  and  vest  him  with  all 
our  privileges,  precisely  as  if  he  were  a  citizen  of  this  State.  Such  a  con- 
struction might  be  most  destructive  to  the  stranger,  as  may  readily  be  seen. 
The  State  of  New  York  might  pass  a  law^  that  any  of  her  citizens,  owning 
slave  property  anywhere,  should  be  deemed  guilty  of  an  offence  against  tiie 
State,  and  liable,  upon  conviction,  to  pay  into  the  public  treasury  of  the 
State  a  fine,  equal  to  the  value  of  all  his  slaves.  That  would  be  one  of  the 
rights — it  might  be  called  one  of  the  "  privileges" — of  a  citizen  of  the  State 
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of  New  York.  And  if  such  a  privik^re,  as  rnj  friends  miprht  call  it.  was  to 
be  acquired  under  this  provision  of  the  Federal  Constitution  by  the  citizen 
of  another  State,  on  his  coining  within  onr  borders  as  a  traveller,  what 
would  be  the  result  ?  lie  might  be  stripped  of  all  his  property — even  that 
which  he  had  left  behind  him  within  his  own  State.  He  might  be  indicted 
and  condemned  for  the  crime  of  slaveholding,  and  be  held  in  bondage  until 
he  should  sell  bis  slaves  and  [)ay  the  proceeds  into  our  treasury. 

It  can  mean  none  of  these  thing's,  what  then  does  this  clause  mean  ? 
What  privileges  and  immunities  of  citizensiiip  does  it  refer  to  and  guaranty? 

It  refers,  as  we  insist,  to  the  rites  of  hospitality,  to  the  ordinary  enjoy- 
ment of  society  during  his  temporary  sojourn  with  us,  the  undisturbed  pos- 
session of  his  property,  and  the  undisturbed  enjoyment  of  his  domestic  rela- 
tions, and  of  every  accessary  and  incident  of  a  purely  personal  or  domestir- 
character  which  he  may  be  permitted  to  enjoy,  without  invading  the  peace  and 
happiness  of  our  people.  Over  this  right  of  free  intercourse  between  the  citi- 
zens of  different  States,  the  States  have  reserved  no  power  except  the  police 
power.  Tiiat  natural  and  inalienable  right  of  self-defence  is  indeed  reserved 
to  the  States. 

If  a  citizen  of  Virginia  should  claim  the  privilege  of  bringing  with  him 
into  this  State  anything  wliich  might  be  dangerous  to  health,  or  to  morals, 
anytliiug  which  would  be  fatal,  or  even  materially  injurious  to  any  of  onr 
local  interests,  it  would  be  our  undoubted  right  to  exclude  it.  But,  if  your 
Honors  please,  while  bringing  a  free  negro  from  the  State  Qf  New  York  into 
the  State  of  Virginia  or  North  Carolina,  might  involve  consequences  dan- 
gerous to  the  peace  and  safety  of  society  there,  and  consequently  a  local 
[iolice  regulation  forbidding  it  would  be  entirely  legitimate,  it  is  impossible 
to  maintain,  before  any  rati(mal  trib\mal,  that  either  the  morals,  the  peace, 
the  safety,  or  the  health  of  the  commMuity  in  the  State  of  New  York  could 
be  aflTeeted  by  tlie  simple  presence  of  slaves  in  the  service  of  our  country- 
men from  tlie  Southern  States  while  travellitig  through  our  State,  or  tempo- 
rarily in  it.  I  can  imagine  no  evil  tlmt  could  possibly  arise  from  it  nor  can 
any  probable  mischief  he  proven.  It  is  not  ap[)rehended  that  oar  free 
negroes  might  be  contaminated  witli  a  love  of  slavery  and  forsake  our 
society;  nor  do  I  suppose  that  tliis,  if  likely  to  happen,  would  be  looked 
upon  as  any  great  loss  to  our  State. 

<?ne  of  my  learned  friends  has  remarked  that  this  y>rivilege  of  transit,  if 
accorded  to  our  fellow-citizens  of  the  Southern  States,  might  become  a 
source  of  much  difficulty.  He  says  a  right  to  exercise  it  would  result  to 
our  fre^  negroes.  He  apprehended  that  that  class  of  citizens,  as  he  called 
them,  might  claim  the  same  ])rivilege  under  this  clause  of  the  Constitution, 
and  occasionally  visit  the  Southern  States.  I  do  not  think  there  is  much 
d.mger  of  it.  Few  of  them  have  any  ambition  to  play  a  part  in  the  John 
lirown  dramas  of  the  day.  But  to  that  suggestion  there  is  a  very  short 
answer.  It  is  this :  these  free  negroes  are  not.  and  never  cau  be  made 
citizens  of  the  United  States.  We  may  make  them  citizens  of  our  own 
State,  if  we  piea^se.  by  that  force  which  the  learned  counsel  says  will  now 
and  then  override  law  and  beat  down  reason.  Within  our  own  limits  we 
may  put  them  a])pareutly  in  possession  of  privileges  to  which  they  are  not 
entitled ;  but  we  cannot  impart  to  them  a  citizenship  within  the  meaning  of 
this  immunity  clause.  They  are  not  citizens  of  the  United  States  and  can 
claim  no  privileges  as  sucli. 

Another  difficulty  suggested  is,  that  the  claim  now  made,  brings  up  for 
discussii>u  the  right  of  tlie  South  to  import  slaves  into  tlie  territories;  llius 
compelling  a  decision  of  that  question.  Perhaps  that  question  is  involved  ; 
and  if  so,  it  must  be  met ;  and  the  sooner  it  is  met  the  better.  Undoubtedly 
our  claim  also  involves  another  cognate  point  whicli  has  not  been  suggested. 
I  mean  the  right  of  our  southern  fellow-citizens  to  employ  their  slaves  in  the 
navigation  of  vessels  in  the  coasting  trade,  upon  the  higli  seas,  and  on  our 
great  rivers.     During  such  voyages,  the  vessel  is  most  of  the  time  beyond 
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the  limits  and  territory  of  the  United  States,  and  may  often  be  withio  tha 
bonndary  of  some  State  whose  laws  do  not  allow  nej^ro  slavery  as  a  domestic 
institution.  In  this  latter  case,  the  owner  and  his  slave-property,  thongh  not 
within  a  slaveholdinsr  State,  are  in  an  American  ship.  The  flag,  not  of  New 
York,  or  of  any  particular  State,  but  of  oar  Union,  floats  over  her  ;  the  mili- 
tary and  naval  force  of  the  Union  protects  her;  the  laws  of  Congress  deter- 
mine her  rights  of  navigation,  and  should  determine,  as  far  as  may  he 
necessary  for  the  regulation  of  commerce,  the  legal  statvs,  as  my  friends 
express  it,  of  all  persons  on  board  of  her  or  engaged  in  navigating  Iter.  Of 
course,  those  laws  should  know  no  distinction  between  the  rights  of  property, 
as  recognized  in  one  part  of  the  Union,  and  the  rights  of  property  as  recog* 
nized  in  any  other  part  of  the  Union.  In  respect  to  the  powers  of  Congress 
and  the  regnlating  power  of  the  General  Government,  I  can  see  no  difl'erence 
between  the  deck  of  an  American  ship  upon  the  high  seas,  beyond  the  limits 
and  jurisdiction  of  any  particular  State,  and  the  unreclaimed  wilderness,  a* 
our  public  territory  may  be  called,  before  any  other  law  is  introduced. 

The  territory  of  the  United  States  necessarily  passes  through  a  tran-ition- 
period.  From  the  time  the  first  settler  builds  his  shanty,  until  a  suflScient 
number  of  his  countrymen  have  gathered  around  him  to  authorize  an  admis- 
sion into  the  Union,  the  territory  must  be  governed  by  the  laws  of  tlie 
Union,  Until  then  it  is  under  the  protection  of  tl>e  Union  ;  it  can  have  no 
laws  except  such  as  come  from  the  Union.  Congress  is  authorized  to  regu- 
late commerce  and  to  make  all  needful  rules  and  regulations  respecting  the 
territory  belonging  to  the  United  States.  It  has  ail  the  powers  of  govent- 
ment  which  are  necessary  for  either  purpose.  This  is  by  separate  grants 
indeed,  but  both  grants  are  couched  in  like  terms,  and  they  are  equally 
extensive.  It  cannot  be  maintained,  however,  that  Congress  may  exercise 
either  power  partially  and  unequally.  That  body  cannot  legislate  adversely 
to  the  citizens  and  the  domestic  institutions  of  some  States,  or  favor,  at  their 
expense,  the  citizen^,  the  whims,  or  the  caprices  of  otl)er  States.  Such  an 
exercise  of  power  is  implie<lly  forbidden  by  the  very  nature  of  the  grant  and 
of  the  subject  to  which  it  applies. 

If  it  could  be  taken  out  of  the  arena  of  party  and  detached  from  tlie 
rivalries  of  men  struggling  for  distinction,  this  subject  of  slavery  in  the  tt-r- 
ritories  would  strike  all  men  alike. 

Questions  do  oc<'asionally  present  themselves,  under  our  complicated  poli- 
tical system,  which  cannot  easily  be  grasped  by  ordinary  minds.  Sometimes 
we  are  called  upon  to  reject  tlie  influence  of  precedents  in  law  or  government, 
and  from  the  novelty  of  the  subject  are  constrained  to  construct  new  mles 
and  principle-«of  policy.  But  no  such  embarrassments  are  presented  by  this 
question  of  slavery  in  the  territories.  There  are  ample  guides  fn  the  former 
practice  of  nations,  and  both  common  sense  and  the  letter  of  the  Federal 
Constitution  harmonize  with  the  precedents.  The  first  settlers  in  a  new 
territory  are  always  deemed  to  carry  with  them  the  law  of  the  land  from 
which  they  come,  together  with  all  the  customs  and  usages  sanctioned  by  it. 
However  small  their  number  and  humble  their  condition,  they  carry  with 
tiiein  the  morality  of  that  law  and  its  prudential  rules  and  regulations  for 
the  establishment  of  justice.  They  retain  that  law,  and  it  is  to  be  enforced 
amongst  them  as  law,  until  a  new  form  of  government  is  duly  organized. 
A  single  peculiarity  is  developed  in  the  working  of  this  principle  as  it 
respects  territory  belonging  to  the  United  States.  Those  who  go  into  sncli 
territory  as  settlers,  do  not  all  come  from  a  country  governed  by  the  same 
system  of  municipal  law.  They  come  from  different  countries,  so  to  say, 
each  of  which  has  its  own  mnuioipal  law.  And  between  these  systems  of 
law  tliere  may  exist  a  conflict  in  some  (larticnlars. 

A  [xirtion  of  the  settlers  come  from  Virginia,  where  negro  slavery  is 
.  deemed  lawful,  and  another  portion  come  from  New  York,  where  that  insti- 
tution is  held  to  be  cruel  and  unjust  What  these  two  classes,  tiius  sitting 
down  together  in  the  wilderness,  should  do,  is  "-he  question?   The  answer  lu 
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it  seems  plain  euougli.  We  innst  apply  tlie  general  principle,  that  persons 
coming  from  an  old  State  to  settle  in  an  unreclaimed  \vilderue.-is,  whicli  ha^ 
itself  as  yet  no  municipal  law,  must  be  deemed  to  carry  with  them  the  law 
of  their  own  country — with  the  qualifii;ations  and  inodilicationd  necessarily 
arising  out  of  this  sin;5le  peculiarity  which  I  have  adverted  to.  The  United 
States  constitute  socially  a  consolidated  nation,  but  politically  a  confederation 
of  independent  States,  with  independent  and  somewhat  conflicting  local 
laws.  The  modification  wliich  that  circumstance  renders  nece-^sary  is,  that 
the  local  laws  of  each  S;ate,  as  tliey  affect  all  m.itters  necessary  to  the  life 
and  preservation  of  this  iiitant  colony,  shall  remain  in  full  force  and  etfect, 
without  any  of  them  repelling,  breaking  down,  or  overruling  the  other,  until 
the  supreme  government  which  has  the  right  to  legislate  ad  interim  and 
during  the  transition-period,  shall  have  made  a  different  law,  or  until  that 
young  community  shall  have  arrived  at  maturity  and  obtained  the  power  of 
making  laws  for  itself. 

Such  is  tlie  short,  Bimple,  plain  and  rational  solution  of  this  territorial 
question.  If  the  New  Yorker  who  loves  negro  equality,  and  does  not  fancy 
uegro  servants,  should  settle  alongside  of  thts  Virginian  who  has  a  ditfereut 
taste,  they  can  easily  live  togetlier  in  ainity,  neither  of  them  requiring  from 
the  other  anything  but  peaceful  forbearance.  No  right  of  either  is  invaded 
by  this  course. 

The  Virginian  asks  no  more  in  respe^^t  to  his  pro;->erty  than  simple  tolera- 
tion, if  it  should  become  neces-ary  to  enact  laws  during  the  transition 
period,  and  before  the  new  settlement  has  attained  it-!  iii<<jority,  it  is  but 
reasonable  that  Cmgress  sliould  observe  the  same  toleration.  And  if  it  be 
needful,  Congress  should  enact  rules  to  preserve  the  domestic  relations  and 
the  rights  of  property  of  each  cla^-i  of  settlers.  No  other  line  of  conduct 
would  produce  that  equality  which  the  States  have  a  rigiit  to  claim. 

The  rights  of  slave-owners  in  this  territory,  or  on  board  of  American 
ships  on  the  high  seas,  may  easily  be  regulated  in  harmony  with  the  general 
principles  of  the  Constitution — with  its  very  letter,  and  with  its  spirit,  con- 
formably with  reason  and  convenience,  and  in  sich  a  manner  as  to  preserve 
peace  and  unity  between  the  States  Justice  can  Ije  done  to  all  without  the 
least  ditficulty  or  embarrassment.  It.is  merely  a  s[)ecalativc  question  whether 
the  express  grant  of  power  "to  make  all  needful  rules  an<l  regulations 
respeeting  the  territory  belonging  to  the  United  States'"  Wiis  intended  to 
apply  only  to  the  territory  already  ceded  when  the  Constitution  was  adopted. 
or  was  intended  to  have  a  prospective  operation  so  as  to  inclule  territory 
that  might  be  subsequantly  acquired.  .\  governing  power  within  the  ter- 
ritories is  indispensable  :  it  exists  iu  Coiu'ress  or  nowhere.  And  whether 
taken  by  implication  or  under  these  express  words,  it  must  bs  of  the  same 
essential  character— a  power  temporarily,  to  regulate  the  affairs  of  the  ter- 
ritory to  such  an  extent,  as  may  be  necessary  during  the  transition  period. 

So  far  as  Congress,  iu  exercising  this  power,  enters  upon  the  distinct 
domain  of  general  -municipal  governmeut,  it  de,)arts  from  the  primary  pur- 
poses of  its  creation  as  a  merely  federal  legislature.  It  may  be  said  to 
act  upon  a  temporary  emergea;'y,  the  impirioas  uece<sity  of  the  case  being 
its  main  warrant  for  acting  at  all.  The  calls  of  that  necessity  should  pre- 
scribe the  liiniis  of  its  action. 

If  the  express  words  of  the  power  to  make  rules  and  regulations  respecting 
the  territory  or'  the  Unite  i  States,  were  u  )t  indee  1  int^niied  to  apply  to  ter- 
ritory tliereattef  to  be  acquired,  they,  nevertheless,  descril>e  more  accu- 
rately than  any  other  words  that  could  have  been  employed — the  limited 
character  of  the  powers  to  which  Congress  ought  to  be  fronfincd,  in  govern- 
ing the  territory  of  the  United  States,  whether  newly  acquired  or  preexis- 
ting. Their  contrast  to  the  formulae  employed  in  framing  other  grants  ot 
governing  power  in  the  same  instrument,  performs  the  oitice  of  a  curb  or 
limit  more  effectually  than  any  elaborate  definition. 

Every  express  restraint  against  abuse  of  power,  contained  in  the  Consti- 
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tatioo,  o{  conrse,  applies  here.  Bat  that  instniTv^nt  is  pervaded  by  a  srene- 
ral  principle  touching  the  exercise  of  power  which  i?  ^rpresslv  written  down 
in  reference  to  every  particular  subject,  where  th*  viiruwr  and  the  facility  ol 
abase  were  sufficiently  palpable  to  9a-^;?est  the  p-r.Vintioa.  As  a  common 
trnstee  of  its  special  and  limited  powers  for  the  <>vnTOoa  benefit  of  equal 
sovereign  States,  all  the  functions  of  the  Federal  tn)venuuent  were,  by  the 
very  nature  of  its  being,  subjected  to  the  obliirarioo  ^^  eqaalizing  benefits 
and  burdens  toward  the  States,  and  their  respe^iv?  tnt.?«st3,  as  far  as  prac- 
ticable. It  is  very  obvious  that  this  implied  limitation,  applies  to  every 
power  of  Congress.  The  power  to  regulate  oxvrlAnd  ci^mraerce  between 
the  States — the  power  to  establish  mails— to  grant  pAt^nts  and  copyrights, 
and  many  others,  are  conferred  in  language  the  m -><t  anlisnited  and  without 
one  literally  expressed  restraint  upon  the  methixl  of  their  exercise.  But 
will  any  one  pretend  that  Congress  could  exercis*  any  of  these  powers  in 
such  a  manner  as  to  discriminate  in  favor  of  some  State*  an<l  against  others, 
without  a  flagrant  breach  of  its  Constitutional  duties  t  Perhaps,  in  some 
instances,  its  transgressions  might  not  be  rem^liih!.*  by  the  judicial  power; 
but  the  transgression  would  not  be  the  less  appjuvut  on  ihst  account;  and 
other  remedies  might  be  resorted  to. 

It  is  therefore,  quite  clear,  that  in  conceding  to  Con:rress  the  power  of 
government  in  the  territories,  during  the   transition   period,  no   more  is. 
yielded    than  necessity  requires;  nor  does  the  concession  arm  fanaticism 
with  a  new  weapon  of  offence  against  the  rights  feelings  or  interests  of  the 
slaveholding  States. 

Let  it  not  be  said  that  if  Congress  has  constitntional  power  to  legislate 
for  the  territories,  it  may,  without  transcending  its  legititnate  authority,  pass 
an  act  excluding  our  Southern  feilow-citizeus  fra  n  s.^trliiir  in  the  territories 
with  their  agricultural  laborers.  Undoubtedly,  suoh  an  act  tniglit  go  through 
the  forms  of  legislation  and  find  a  place  upon'the  statute  b>)ok ;  and  it  might 
be  difficult  to  point  out  in  the  Constitution,  a  precise,  written  prohibition, 
specially  directed  against  the  enactment.  But  it  would  violate  the  great 
pervading  principle  of  equality  between  the  States  and  thoir  respective  in- 
terests, which  is  impressed  upon  every  line  of  the  instrunif^nt.  With  equal 
propriety  Congress  might  pass  an  act  "that  rice,  an  exlusively  Southern  pro 
duct,  should  not  be  carried  within  the  territory;  thit  otton  should  not  be 
worn  in  it,  or  indeed,  that  none  but  natives  of  the  N"ew  England  States  should 
be  allowed  to  settle  or  purchase  land  in  it.  It  mi„'ht  pass  an  act  abolishing 
all  mail  routes  and  post  offices  within  the  slave-holding  States,  and  it 
might  grant  patents  and  copy  rights  to  none  but  the  citizens  of  non-slave 
holding  States.  No  man  can  find  within  the  limits  of  the  Constitution,  an 
express  and  literal  restraint  upon  any  of  these  outrages.  And  there  is  no 
constitutional  restraint,  except  in  the  duty  of  the  Federal  Government,  to 
administer  its  powers  with  fidelity  and  therein  to  oI>Morve  equality  toward 
the  respective  States  and  their  respective  interests  as  far  as  practicable. 

But  for  one  single  pemicions  device,  this  implied  restraiht  would  always 
have  been  enough.  No  man  of  character  and  common  intelligence,  would 
ever  have  been  found  bold  or  brazen  enough  to  justify  ft  departure  from  this 
duty  ;  but  for  the  notion  of  a  higher  law.  Any  one  may  justify  his  action, 
if  it  be  enjoined  by  natural  justice  and  God's  command. 

Before  these,  if  they  be  against  us,  our  Union  and  our  Oonstitatiou  must 
fall ;  but  they  are  not  against  us. 

I  do  not  fear  any  such  partial  action  by  Oongresn,  Shoold  it  come  in 
reference  to  slaves,  or  any  other  State  interest,  and  no  remedy  be  found 
within  the  Constitution,  then,  indeed,  our  political  compact  wid  iiave  lost 
its  force.  In  passing  such  an  act,  Congress  would,  like  the  dying  swan,  utter 
ito3  own  requiem. 

The  learned  gentleman  who  last  addressed  the  Oonrt  has  exhausted  his 
imagination  in  suggesting  instances  of  direct  embarrassment  which  wonld 
arise  if  we  should  allow  the  right  of  transit.    These  Instancea  are  brought 
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in  under  tlie  head  of  an  alleged  consequence,  wbicli  he  has  also  conjured  op 
by  the  mere  force  of  hin  inventive  powers.  He  insists  that  if  we  g.>  so  far 
a8  to  allow  the  tran-<it  of  masters  with  their  slaves,  we  must  po  further  and 
must  actually  bring  witliin  our  territory  and  naturalize,  support,  uphold,  and 
preserve  by  laws  adapted  to  that  purpose,  the  institution  of  negro  slavery.  I 
do  not  perceive  that  any  such  consequences  are  involved.  Still,  let  us  assume 
that  thev  are,  and  look  at  his  catalogue  of  supposed  inconveniences.  He 
has  placed  them  all  upon  his  printed  points.  I  will  read  them  over  and 
Itriefly  glance  at  each  of  them. 

"  If  the  slave  be  eloigned  by  fraud  or  force,  the  owner  must  have  replevin 
for  him,  or  trover  for  his  value." 

I  will  a*k  my  friend  what  evil  could  result  from  that? 

''If  a  creditor  obtain  a  foreign  attachment  against  the  slave-owner,  the 
slieriff  must  seize  and  sell  the  slaves." 

Is  there  any  necessity  that  the  State  of  New  York  should  declare  negro 
slaves  liable  to  levy  and  sale  for  debt  ?  May  we  not,  if  it  pleases  our  fancies, 
exempt  that  kind  of  property  from  sale  on  execution  or  under  attachment, 
just  as  we  iiave  exempted  for  each  family,  six  knives  and  forks  and  as  many 
cups  and  ^aucers  ? 

"If  the  owner  die,  the  Surrogate  must  administer  the  slave  as  assets.'" 

Pray,  why  so  ?  May  we  not,  according  to  the  prevailing  habit  of  nations, 
send  that  part  of  the  decedent's  property  back  to  the  domestic  forum,  there 
to  be  di<po.-ed  of  according  to  law  ? 

"  If  the  slave  give  birth  to  offspring,  we  have  a  native-born  slave." 

I  will  reserve  this  chimera  dire  for  more  special  observation. 

''  If  the  owner,  enforcing  obedience  to  his  caprices,  maim  or  slay  his  slave, 
we  must  admit  the  status  as  a  plea  in  bar  to  public  justice." 

Why  so?  Is  not  this  a  most  singular  assertion  I  No  such  plea  in  bar  is 
admissible  in  the  slaveholding  States  !     Why  should  it  be  admitted  here  ? 

'•  if  the  slave  be  tried  for  crime,  ui)on  his  owner's  complaint,  tiie  testimony 
of  bis  fellow-slaves  must  be  excluded." 

Why  must  it  be  excluded  ?  It  is  at  our  sovereign  pleasure  a-^  an  indepen- 
dent State  to  say  what  shall  and  what  shall  not  be  admitted  as  judicial 
evidence. 

'•  If  the  slave  be  imprisoned  or  executed  for  crime,  the  value  taken  by  the 
State  must  be  made  good  to  the  owner,  as  for  private  property  taken  for 
public  use." 

Here,  again,  is  a  proposition  so  inconsistent  witli  law,  reason  and  common 
experience,  that  I  can  scarcely  treat  it  with  becoming  gravity.  No  such 
obligation  rests  upon  the  State.  The  State  has  the  natural  power  of  self- 
defence.  It  may  put  away  or  destroy  any  person  or  thing  which  jeopards 
its  safety.  "We  often  seize  and  burn  hides  and  other  articles  of  merchandise 
which  contain  the  elements  of  disease,  and  no  man  ever  supposed  that  we 
were  bound  in  such  cases  to  compensate  the  owner.  The  agent  of  disease 
is  not  regarded  as  property  taken  and  applied  to  the  public  use;  it  is 
regarded  as  a  public  enemy,  consigned  to  destruction  for  the  public  defence 
against  its  pernicious  qualities.  So  it  would  be  with  a  slave,  whose  Labita 
or  qualities  rendered  his  presence  dangerous  to  the  State. 

With  one  notable  exception,  reserved  for  more  special  comment,  this  is 
the  learned  gentleman's  list  of  mischiefs  to  result  from  extending  to  our 
fellow-citizens  of  the  South  the  simple  privilege  of  transporting  their  ser- 
vants through  our  territory.  How  idle  and  insigniticant  his  terrors  appear 
wlien  fairly  confronted  I 

But  I  must  not  overlook  my  learned  friend's  principal  grievance.  He  sug- 
gests, should  this  right  of  free  passage  through  onr  State  be  allowed, 
we  may  occasionally  have  "  a  native-bom  slaved 

Let  us  see  what  is  the  extent  of  this  enormity.  It  is  this :  Tlie  sacred 
soil  of  New  York  may  suffer  the  contamination  of  having  had  a  negro 
slave  born  upon  it.      Let  us   contemplate  this  shock'mg  event  in  all  it* 

8 


J 14  TBB   LEMMON   SLAVE   CASE. 

length  and  breadth.  By  its  happening,  onr  State,  in  some  physical  or 
moral  sense,  may  become  almost  as  degraded  and  as  infamons  as  that 
spot  of  earth  where  repose  the  ashes  of  him  whose  name  and  memory 
we  all  delight  to  honor!  That  shock  to  the  moral  sensibilities  of  onr 
people,  if  it  can  help  as  a  make-weight  in  their  argnment,  my  friends  are 
welcome  to.  For  my  own  part,  I  do  not  greatly  admire  the  moral  sense 
■or  the  patriotism  of  any  American  who  thinks  it  absolutely  necessary  to 
the  honor  of  this  conntry  that  there  should  now  be,  or  that  there  should 
eTer  be,  in  our  Republic,  a  spot  purer  or  more  sacred  in  the  esteem  of 
men,  than  the  birthplace  or  the  grave  of  "Washington.  However  widely 
our  Republic  may  extend  its  limits — though  the  blue  field  of  onr  National 
Banner  should  yet  bear  a  hundred  stars,  each  representing  a  State  as  pow- 
erful as  Virginia  or  New  York — I  should  little  admire  the  patriotism,  and 
should  not  at  all  emulate  the  fastidious  morality  of  that  American  who 
would  tliink  it  necessary,  or  would  desire  that  any  spot  in  all  our  country's 
wide  extent,  should  be  regarded,  by  men  or  angels,  as  more  pure  than  that 
which  is  consecrated  as  the  resting-place  of  our  national  hero. 

This  notion  of  the  superior  sanctity  of  one  State  over  another,  is  the 
accursed  parent  of  the  moral  war  which  has  arisen  amongst  us.  It  is 
the  fatal  seed  from  which  has  sprung  a  host  of  evils.  If  it  tends  to  give 
unmerited  and  useless  liberty  to  the  negro,  that  is  no  blessing — it  cer- 
tainly tends  to  destroy  fraternity  amongst  the  whites,  and  every  patriot  wiU 
recognize  that  as  a  curse. 

So  much  for  the  inconveniences,  the  embarrassments  and  difficulties  which 
it  is  imagined,  or  pretended,  would  arise  upder  the  law  of  free  transit,  as 
claimed  by  us.  It  it  plain  to  common  sense  that  our  doctrine  involves  no 
practical  inconvenience  whatever.  It  is  for  the  stranger  and  wayfarer  that 
we  plead.     For  him  we  claim  a  right  of  passage — and  we  claim  no  more. 

On  the  supposed  import  of  certain  judicial  opinions,  the  learned  counsel 
have  contended  that  this  Court  has  absolute  authority  over  this  question, 
and  can  decide  it  according  to  its  own  »ic  voh,  without  responsibility  to  any 
appellate  power.    Thb  is  a  mistake. 

In  Strader  t».  Graham,  (10  How.  93),  it  is  decided  that  each  State  "has  a 
right  to  determine  the  status,  or  domestic  and  social  condition  of  persons 
iomiciUd  within  its  territory."  In  Dred  Scott's  case,  (19  How.  462),  Judge 
Nelson  says,  ''that  Scott's  domieil  was  always  in  Missouri;  and,  conse- 
quently, tlie  laws  of  Missouri  must  determine  his  status."  In  the  Passenger 
(•ases,  (7  How.  466),  Ch.  J.  Taney  held,  that  the  Federal  Government  could 
not  compel  a  State  "  to  reeeke  and  suffer  to  remain  in  association  with  its 
citizens,  every  person  or  class  of  persons  whom  it  may  be  the  policy  or  the 
pleasure  of  the  United  States  to  admit."  At  page  467,  he  also  says,  that 
concurrent  powers  in  the  State  and  Federal  Governments  "as  to  who 
should,  and  who  should  not,  be  permitted  to  reside  in  a  State,"  would 
be  impracticable.  These,  and  a  similar  remark  of  Chief  Justice  Taney  in 
Groves  v».  Slaughter,  (15  Peters,  508),  constitute  the  whole  of  the  learned 
counsel's  authorities,  to  prove  that  your  Honors  have  power  to  determine, 
irreversibly,  the  status  of  these  eight  negroes. 

If  they  were  domiciled  in  this  State;  or,  if  they  were  brought  here 
for  the  pvorpose  of  remaining  or  residing  here,  or  for  any  other  purpose 
than  that  of  simple  passage  through  the  State,  those  citations  might  be 
relevant,  and  your  power  might  be  absolute.  But  such  is  not  the  fact. 
They  were  not  domiciled  in  this  State;  it  was  not  intended  to  keep  them 
here  or  leave  them  here.  They  were  here  merely  in  trarmtu.  New  York 
is  a  highway  of  inter-state  commerce  ;  if  it  affords  the  most  cheap,  or  con- 
venient, or  agreeable  line  of  travel  between  Texas  and  Virginia,  the  citizens 
of  these  States  may  lawfully  use  it  for  commercial  faitercourse,  without  let, 
stint,  .>r  hindrance. 

One  af  he  learned  counsel's  favored  citations  proves  that  this  question 
baa  not  yet  been  before  the  Supreme  Court  of  the  United  States,  and  that  il 
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It  should  be  erroneously  decided  against  us  here,  that  High  Tribunal  has 
jurisdiction  to  review  the  judgment  and  correct  the  error.  In  I) red  Scott's 
case,  (19  How.  468),  Mr.  Justice  Nelson  says:  "A  question  has  been  alliided 
to  on  the  argument,  namely  :  the  right  of  the  master  with  his  slave  of  tran- 
eit  into  or  through  a  Free  State,  on  business  or  commercial  pursuits,  or  in 
the  exercise  of  a  Federal  right,  or  the  discharge  of  a  Federal  duty,  being  a 
citizen  of  the  United  States,  which  is  not  before  us.  This  question  depends 
upon  different  considerations  and  principles  from  the  one  in  hand,  and  turns 
upon  the  rights  and  privileges  secured  to  a  common  citizen  of  the  Republic, 
nudor  the  Constitution  of  the  United  States.  "Wlieu  that  question  arises,  we 
shall  be  prepared  to  decide  it." 

1  will  now  make  a  few  remarks  in  reply  to  the  argument  on  the  general 
subject  of  negro  slavery.     On  that  topic,  my  learned  friends  enjoy,  in  this 
latitude,  the  privilege  of  saying  as  many' witty  things  as  they  please,  with 
tiie  certainty  of  receiving  applause  from  a  portion  of  their  auditors.     It  re- 
quires but  little  firmness  to  speak  in  the  midst  of  a  friendly  circle,  and  in  con- 
formity with  its  opinions.     It  requires  but  little  effort  of  the  imagination  to 
introduce,  in  such  a  position,  tropes  and  figures  th.it  will  please  those  who 
surround  us,  and  that  will  draw  forth  exhibitions  of  an  adverse  sentiment  to- 
ward  the   stranger   who  may  be  present,   seeking  a  disfavored   right,  or 
jigainst  the  advocate  who  may  venture  to  assert  that  right  in  his  behalf. 
This  privilege  my  learned  friends  enjoy.     They  are  welcome  to  it.     I  am 
sure  I  could  not,  here,  turn  the  laugh  upon  them ;  and  I  would  not  wish  to 
do  it  if  I  could.     For,  in  my  opinion,  at  this  time,  under  the  circumstances 
by  which  we  are  Surrounded,  tbe  honorable  citizen  who  can  laugh  on  this 
subject,  must  first  forget  his  moral  duty.     He  may  have  an  honest  heart  and 
a  good  imderstanding,  but  for  the  time,  he  must  be  insensible  to  the  just  in- 
fluences  of    either.      The  question    before  us    is  not   a   laughing  matter. 
One   of  my  learned  friends,   in  this  branch   of  his  argument,    undertook 
to  define    the   condition  of  the   slave;  and  as  he  found  so  great   a  diffi- 
culty  in  defining   the   much  more  familiar   character,   "  a  citizen  of  the 
United    States" — inclining,   indeed,  to   the  opinion  that  no  such   citizens 
existed — it   is  not  wonderful   that  he  should   get  a  little   astray  in  rela- 
tion to  the  terms  "slave  "  and  the  "state  of  slavery."     He  says,  virtually, 
Vhat  nothing  is  slavery  except  the  bondage  and  subjection  of  man  to  man, 
in  the  most  odious  form  that  can  possibly  be  conceived — an   ownership, 
sheer,  pure,  absolute  and  complete.  And  such,  indeed,  is  the  state  of  slavery, 
as  it  has  existed  in  some  stages  of  the  world's  history — being  the  slavery  of 
white  men  to  their  own  countrymen,  to  masters  of  their  own  color  and 
class,  their  natural  equals  in  all  things.     That  kind  of  slavery  does,  indeed, 
carry  with  it  all  the  consequences  of  which  my  friend  speaks.     The  master 
absolutely  owns  his  slave  ;  he  has  power  over  his  life;  he  may  torture  him; 
he  may  slay  him.     And  for  the  employment  of  these  high  powers  he  is  no 
more  responsible  than  was  the  Patriarch  in  ancient  times  for  exercising  the 
same  ))o\Ners  over  the  child  of  his  own  loins.     That,  to  be  sure,  is  slavery, 
pure  and  simple,  whether  applicable  to  the  negro  or  to  the  white  man.  But 
what  do  my  friends  gain   by  proving  that  mere  piece  of  philology  ?     Such 
slavery  does  not  exist,  and  never  has  existed  w.ithin  this  Union.     It  never 
did  exist  within  our  territory — it  never  will  exist — and  it  is  not  claimed  by 
uny  one  that  it  ought  to  be  enforced  or  established-     The  slavery  which 
exists  witliin  this  Union,  is  such  as  to  render  hardly  proper,  in  strictness  of 
language,  the  term   "owner,"  or  the  term  "property."      These  words  are 
not  applicatjle  to  the  person  of  the  slave;  and  the  phrase  "chattel-slavery" 
is  a  mere  cavil.      Indeed,  as  used  by  aiiti  slavery  agitators,  it  is  wholly  false. 
The  phrase  was  coined  by  weak  or  wicked  men,  in  order  to  mislead  the  ig- 
norant and  to  influence  the  unwary.     The  slavery  which  does  exist  in  the;-.j 
United  States,  and  wliich  will  exist  as  !.>rig  a^i  tliey  are  the  United  States,  is 
a  right  iii  the  master  to  tlie  .services  of  liie  -lave,  or  servant,  and  that  is  alL 
Therefore  this  abhorred  slavery  tii.it    my  learned   friend  reads  about  from 
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"  Taylor  on  the  Civil  Law,"  under  which  the  slave  might  be  tortured  and 
might  be  pat  to  death — which  cruelties  might  equally  have  been  practised 
upon  a  child  by  the  parent  in  former  times — is  a  thing  unknown  in  our 
law,  or  in  oar  country.  "Chattel-slavery"  is  a  raw-head  and  bloody- 
bones,  evoted  to  figure  in  speeches  on  the  hustings.  It  is  a  phrase  ut- 
tered fur  fraudulent  purposesi,  and  doubtless  it  has  produced  most  pemi- 
ciouB  results.  It  does  not  describe  that  negro  slavery  which  George  Wash- 
ington sanctioned  by  his  practice  through  life,  and  which,  by  his  last 
Win  and  Testament,  he  authorized  his  wife  to  enforce  as  long  as  she  should 
live;  which  is  protected  in  the  Constitution  of  the  United  States — that 
sacred  charter  which  he  and  his  illustrioos  compatriots  bequeathed  to 
us. 

By  a  painfully  elaborate  train  of  abstruse  reasoning,  the  learned  counsel 
who  last  spoke,  has  proven  to  his  own  satisfaction,  that  a  slave  in  the 
Southern  States  is  a  mere  chattel,  and  therefore,  t!i;it  slavery  a.s  a  social 
status,  is  shocking  to  humanity.  He  admits  that  the  g jvernmcut  will  pun- 
ish the  master  for  extreme  cruelty;  but  still  he  contends,  that  the  social  con- 
dition of  slavery  is  intolerable  and  the  slave  is  a  mere  chattel !  Why  is 
this  ?     How  does  the  counsel  prove  it  ? 

He  presents  just  two  proofs.  The  first  is,  that  according  to  the  genera^ 
principles  of  the  common  law,  a  slave  has  no  personality,  or  iudeed 
any  recognition,  and  that  every  protection  accorded  him,  comes  from 
positive  statutes.  Well  this  is  truly  distressing!  It  certainly  is  calcu- 
lated to  wound  refined  and  delicate  sensibilities!  How  insecure  the  poor" 
slave  must  feel  when  he  reflects  that  if  wounded  or  slain,  the  aggressor 
can  only  be  indicted  under  a  statute  instead  of  being  punished  at  common 
law.  How  gaily  the  murderer  will  swing  off,  knowing  that  his  breath  is  to 
be  stopped  by  a  statutory  and  not  a  common-law  noose.  So  much  fur  proof 
number  one.  I  might  add  that  the  murder  of  any  man,  black  or  white,  long 
ago  ceased  to  be  punishable  at  common  law,  even  in  this  ctate.  The  whole 
remedy  is  by  statute.  (2  Parker's  Cr.  Cases,  637.  3  Selden,  393.  13 
Wend.  173.) 

The  counsel's  second  proof  is,  that  the  slave  himself  cannot,  by  a  civil 
action  in  his  own  behalf,  prosecute  his  master  for  cruelty  or  other  personal 
wrong.  Here  is  the  same  commixture  and  confusion  of  ethics  and  attor- 
ney's practice.  Under  that  very  common-law  system — so  much  praised  by 
all — such  has  ever  been  the  universal  condition  of  all  married  women.  Ac-- 
cording  to  this  argument,  all  our  respected  mothers  were  nothing  but 
chattels !  That  good  dear  old  nursing  parent  the  common  law,  wouM 
not  permit  any  of  them  to  hold  or  acquire  any  property  or  to  raain-^,' 
tain  a  civil  action  against  their  husbands  for  any  grievance,  however  shock- 
ing, nor  could  a  civU  action  be  brought  against  anybody  else  for  any  vvrong 
done  to  them,  unless  theb*  husbands  chose  to  bring  the  suit  1  On  a  little 
dissection,  how  farcical,  how  preposterous  all  these  petty  arguments  appear ! 

All  these  pretences  advanced  to  excnse  our  withholding  the  rites  of  hos- 
pitality from  our  fellow  citizens  of  Virginia,  are  wholly  without  foundation 
in  reason  or  justice. 

In  the  opening,  I  invited  my  learned  friends  to  refer  to  the  Holy  Bible,  in 
case  they  chose  in  any  form  to  invoke  religious  sentiment  or  Divine  la«'. 
How  have  they  met  that  challenge?  The  prevailing  authority  in  this  coun- 
try, in  relation  to  morality  and  such  things  spiritual  as  balong  to  us  in  tliis 
vale  of  tears,  is  the  Bible.  It  is  the  authority  by  which  my  learned  friend 
to  whom  1  am  now  about  to  refer,  is  governed  in  his  daily  walk  and  converse  - 
tiun — much  to  his  honor  be  it  said.  It  is  the  authority  which  is  uiiiitiit 
throughout  this  land,  as  that  which  contains  the  knowledge  of  all  thin.,--* 
that  are  essential  to  salvation.  All  that  is  beyond  and  outside  of  it,  is  d''.'m  j  I 
superstitions  and  non-obligatory — built  upon  the  mere  traditions  of  ti  uoi 
commonly  called  the  dark  ages.  Now,  to  this  great  authority,  I  invite  1  wy 
learned  frieudi  to  appeal,  touching  what  is  required  or  forbidden,  in  re.-i<eot 


MR.  O'CONOR'S   CLOSIXG   ARfiUMEXT.  117 

to  slavery,  by  God's  law,  or  hy  natural  jnstioe.  One  of  the  learned  counsel 
has  approached  the  religious  view,  but  he  ha**  not  coudesceuded  to  notice  that 
invitation.  He  left  his  Bible  at  home  this  morning.  And,  pray  what 
religions  authority  did  he  pick  up  and  cite  to  your  Honors  in  its  stead?  He 
has  told  yon  a  most  atfecting  story  about  the  Catholic  clergy.  He  has  read 
to  us  that  the  Catholic  clergy  in  former  times,  made  themselves  active  in 
persuading  the  white  man  to  loosen  the  shackles  of  bondage  from  his  white 
and  equal  brother.  If  they  did,  they  acted  virtuously  and  are  entitled  to  all 
the  praise  that  can  be  awarded  them.  But  is  that  the  authority  on  which 
my  learned  friend  and  his  pious  coadjutors  act  in  their  persecution  of  our 
Southern  fellow-citizens?  If  it  be,  I  think  it  must  strike  every  reasoning 
mind  with  some  little  astonishment,  that  citizens  of  the  Northern  States, 
following  Catholicism  in  nothing  else,  should  yet  rely  on  its  supposed  teach- 
ings, as  their  sole  authority  for  kindling  the  fires  of  poliiical  discord,  and 
assailing  the  institutions,  and  guaranteed  privileges  of  their  countrymen  at 
the  South.  But  even  this  authority  is  misunderstood.  I  thiii.<  we  may 
fairly  be  permitted  to  say  that  they  do  not  understand  it.  It  is  most  o.-;-- 
tam  that  they  do  not  believe  it  in  anything  else ;  and  there  is  one  vevy  control- 
ling [)roof  that  they  do  not  understand  it  in  this  respect.  That  Church,  so 
iri'Hirable  in  its  alleged  errors,  so  inllexil>le  in  its  determinations,  so  unchange- 
able, so  incapable  of  improvement,  amendment,  or  reformation,  takes  no 
P'lrt  whatever  in  tlie  crusade  against  negro  slavery.  She  leaves  the  doc- 
trine-: and  principles  now  imputed  to  her,  if  indeed  they  be  hers,  to  be 
enforced  by  the  most  ultra  of  her  opponents  at  the  other  extreme  of  our 
great  religious  platform. 

Hefore  this  Honorable  Court,  it  might  have  been  somewhat  in  place  to 
cite  the  Bible.  I  may  without  oifer.ce,  say,  that  every  member  of  it  is 
attaclied  to  those  forms  of  religious  belief  in  wliich  that  book  is  looked  upon 
as  the  sole  guide  of  faith  and  moral  conduct.  Not  one  single  member  of  it  is 
capable  of  being  influenced  in  religious  matters  by  the  teachings  of  the 
Catholic  church. 

So  much  for  that  argument.     It  is  illegitimate,  and  unsound. 
My  learned    friend  who    last    addressed    the    Court,  has  also   observed 
that  this  case  was  presented  to  your  consideration  on  my  part,  with  soft 
phrases  and  intricate  sentences  ;  tliat  much  had  been  said  with  a  purpose  to 
draw  attention,  or  which  had  the  ertect  of  drawing  attention  away  from  the 
subject  in  hand,  and  that  I  had  avoided  a  reference  to  general  principles.     I 
appeal   confidently  to  your  Honors'  judgment  whether  my  course  in   this 
argument  has  not  been  mainly  a  reference  to  general  principles,  and  whether 
it  has  not  been  markeil  by  a  desire  to  avoid  mere  details.     If  it  be  true  that 
I    have   fallen  into  the  vice,  or  adopted  the  virtue — whichever  it  may    be 
called — of  using  over-soft  phrases,  I  ouglit  surely  to  be  forgiven,  for  it  is  my 
first  offence.     And  as  to  intricate  sentences,  if  I  have  oifended  in  that  way, 
it  certainly  verifies  the  saying,  that  a  certain  kind  of  communication  has  a 
certain  effect   upon  manners.     It   is   a  new  thing  in   my  experience  to  'k; 
accused  of  uttering  soft  phrases,  and  a^  to  the  relative  proportion  of  intricate 
sentences  uttered  in  this  debate,  I  tliink  I  can  safely  submit  to  a  comparison. 
In  that  particular,  at  least,  the  learned  counsel  will    be  found   to  have   far 
excelled.     If  the  argument  presented  on  our  part  in  this  case  is  remarkable 
for  anything,  it  is  for  the  simple  point-blank  directness  with  wliich  it  meets 
the  emergency.     On  this  head  I  confidently  appeal  to  the  closest  scrutiny. 
Intricate  sentences!     My  learned  friend  has  not  read  a  sentence  from  our 
brief,  or  pointed  out  a  single  intricacy.     Our  argument  may  be  all  wrong, 
but  it  is  direct.     It  is  unraistakeable  in  it  import ;  it  is  easily  understood. 
Whether  it  can  be  easily  refuted,  your  Honors,  or  rtome  authoritative  tribu- 
nal wdl   determine.     I   submit  most  respectfully  that    the    leading    desire 
exhibited  on  my  part,  here  and  elsewhere,  has  been  to  draw  ttio  mind  of  the 
courts  and  the  intelligent  mind  of  the  American  i)Oople,  to  the  true  question 
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which  nnderlies  this  whole  conflict — I  mean  that  very  qaestion  to  whicaray 
friend  who  last  spoke  on  the  other  side,  has  addressed  the  best  and,  in  Vny 
jntlgment,  the  finest  part  of  his  very  able  argument.  It  is  the  point'vto 
which  I  mainly  addressed  myself  in  the  opening,  and  on  it  I  will  now  sai  a 
few  words  more  :  \ 

My  friend  denounced  the  institution  of  negro  slavery  as  a  raonstroi^  • 
wrong,  as  a  sin,  as  a  violation  of  the  law  of  God  and  of  the  law  of  man — oT 
natural  law  and  of  natural  justice  ;  and,  in  the  course  of  his  argument,  h^ 
called  attention  to  the  enormity  of  the  results  claimed  in  this  case.  H6  /* 
deprecated  a  reversal,  because  in  that  event  these  eight  persons — and  noft 
only  they,  but  their  posterity  to  the  remotest  time,  would  be  consigned  to 
tliis  shocking  condition  of  abject  bondage  and  slavery. 

How  very  small  and  minute  was  that  presentation  of  the  subject !  Nfy 
friend  must  certainly  have  used  the  microscope,  when,  in  seeking  to  present  ., 
this  question  in  a  striking  manner  to  your  Honors'  minds,  he  called  atten- 
tion to  these  few  persons  and  their  posterity.  Our  Territory  contains 
nearly  four  millions  of  these  human  beings,  who,  by  the  laws  and  institu- 
tions existing  in  the  Southern  States,  and,  as  every  one  admits,  protected  in 
those  States  by  the  Federal  Constitution,  are  not  only  consigned  to  hopeless 
bondage  throughout  their  whole  lives,  but  so  are  their  posterity  to  ijae 
remotest  time.  They  have,  since  the  Union  was  formed,  multiplied  greatly, 
and  are  still  constantly  increasing  in  numbers.  It  is  not  eight  persons  and 
their  posterity,  but  four  millions  and  their  countless  posterity,  that  are  by 
the  decision  of  the  general  question,  to  be  enfranchised  or  consigned  to  bon-  . 

dage  henceforth  and  forever.  It  is  a  question  of  the  mightiest  magnitude  ;  I 
would  not  have  it  otherwise  considere<l ;  and  I  wish  your  Honors  to  have  the 
most  vivid  conception  of  its  magnitude,  when  contemplating  negro  slavery 
in  the  very  connection  in  which  my  learned  friend  has  presented  it. 

He  insists  that  holding  these  negroes  in  slavery  is  a  sin,  is  a  violation  of 
natural  justice,  and  contrary  to  the  law  of  God ;  that  it  is  defrauding  the 
laborer  of  his  wages,  a  sin  that  cries  aloud  to  Heaven  for  vengeance ;  that  it 
involves  a  course  of  unbridled  rapine,  fraud  and  plunder.  If  so,  it  is  a  mon- 
strous wickedness,  for  by  it  these  four  millions  of  men  and  their  posterity 
are  to  be  thus  unjustly  and  cruelly  oppressed  throughout  all  time. 

Is  it  a  sin  ?  Is  it  an  outrage  against  divine  law  and  natural  justice?  Tliat  : 
U  the  qnt^stion.  If  it  be  a  sin,  then  I  must  admit  it  to  be  a  sin  of  tiie  great- 
est magni:ude — a  sin  of  the  most  enormous  and  flagitious  character  that  ever 
was  presented  for  condemnation  at  the  bar  of  justice.  The  man  who  deem- 
ing it  sinful  at  all,  does  not  shrink  back  from  it  witli  horror,  is  utterly 
unworthy  of  the  name  of  man.  It  is  no  trivial  offence,  that  may  be  tole- 
rated with  limitations  and  qualifications  ;  that  we  can  excuse  ourselves  for 
acquiescing  in,  because  we  have  made  a  bargain  to  do  so.  The  tongue  of  ; 
no  human  being  is  capable  of  depicting  its  enormity ;  it  is  not  in  the  power 
of  the  human  mind  to  form  a  just  conception  of  its  wickedness  and  cruelty. 
And  what,  I  ask,  is  the  rational  and  necessary  consequence,  if  we  regard  it 
to  be  thus  sinful,  thus  unjust,  thus  iniquitous  ? 

Look  at  this  question  as  American  citizens — as  members  of  this  great 
republic.  Consider  it  as  patriots.  I  ask  you  what  ought  to  be  the  effect  if 
this  system  of  slavery  is  sinful  and  unjust?  There  can  be  but  one  answer. 
Its  existence  under  our  government,  supported  by  our  jurisprudence,  sus- 
tained by  the  fun<laniental  law  of  the  land — is  a  public  and  crying  reproach 
against  the  whole  nation.  -■ 

If  negro  slavery  be  unjust,  ought  an  honest,  enlightened  Frenchman  or 
Englisliman  to  entertain  as  a  guest,  or  even  to  salute  with  a  courteous  recog- 
nition, one  of  tliese  southern  slaveholders  ?  Certainly  not.  There  would 
be  no  more  propriety  in  his  doing  so  than  in  one  of  our  fair  countrywomen,  of 
pure  life  and  monjs.  associating  in  public  with  one  who  was  the  mi>st 
unworthy  of  her  sex.    There  would  bo  no  more  propriety  in  his  doing  so 
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tban  ill  one  of  your  Honors  a■^^'Ociating  with  a  highwayman  or  a  pickpocket, 
merely  becanse  in  the  village  of  his  residence  there  was  a  bad  police,  or  no 
adequate  law  for  his  punishment.  By  as-erting  that  slavery  is  tlms  sinful,  we 
arraign  our  southern  fellow-citize.is  lU  tlie  bar  of  public  opinion  as  totally 
unfit  to  associate  with  any  honest  European  gentleman. 

And  I  ask  what  have  we  to  say  on  the  subject,  as  to  our  own  pious  selves 
here  at  the  Nortli?  Our  southern  neighbors  having  been  brought  up  with 
this  institution  in  their  midst — having  been  taught  that  it  was  just  and  pro- 
per— miglit  he  allowed  to  plead  tlie  excuse  of  ignorance.  They  might,  per- 
haps, be  tolerated  as  not  consciously  wicked,  but  only  benighted  and  in 
error.  But  what  must  be  thought  of  the  inhabitants  of  the  Free  States,  who 
know  that  it  is  wicked,  who  say  that  it  is  wicked,  who  write  upon  their 
statute  books  in  their  supreme,  sovereign  capacity,  that  it  is  wicked,  and  who 
yet  live  under  a  constitution  ami  compact  by  wliich  they  agree  to  support 
and  sustain  it  to  the  full  extent  of  wtiatever  is  written  in  that  compact,  and 
who,  if  any  one  of  these  uuliapny  victims  should  escape  from  the  slavery  to 
which  he  is  consigned,  and  shou'd  fly  hitlier  for  slielter,  would  seize  and 
return  him,  or  at  least  would  permit  his  master  to  come  hither,  seize  him, 
and  carry  him  back  into  bondage? 

I  presented  this  question  in  the  opening:  I  now  repeat  it.  Certainly  we 
have  no  excuse.  We  know  tliat  negro  slavery  is  wicked  and  pernicious,  if  it 
be  so,  and  yet  we  sit  down  and  live  under  a  constitution  which  compels  its 
support  to  this  extent.  Nay  more — we  p-ofess  fidelity  to  that  Constitution, 
and  wlienever  one  of  us  is  elected  to  office  under  it,  lie  is  most  happy  to 
accept,  aud  placing  his  hand  upon  the  sacred  volume,  he  unhesitatingly 
pledges  himself  in  all  things  to  support  that  Constitution. 

A  virtuous  and  enliglitened  European  might  excuse  the  benighted  south- 
erner; but  if  he  has  a  sense  of  honor,  if  he  has  a  serge  of  justice,  if  he 
his  self-re-pect,  he  must  turn  his  back  with  contempt  upon  the  willfolly 
offending  nittheru  man,  as  the  vilest  of  tlie  vile. 

The  patriot  contemplates  his  country  as  a  whole — as  a  unit,  and  feels  him- 
self honored  in  being  enrolled  among  her  citizen*.  C:in  he  be  a  patriotic 
American  who  joins  in  the  cry  of  Exeter  H.iU  against  his  country's  Consti- 
tution; who  joins  with  a  foreign  adversary  in  denouncing  it  as  a  foul 
reproach  to  the  name  of  humanity;  as  an  outrage  against  common  decency; 
a  thing  which  exists  in  defiance  of  natural  justice  and  the  law  of  God? 
Surely  not. 

For  our  northern  friends,  who  have  fallen  into  this  fatal  delusion,  we  can 
only  say,  "  Father,  forgive  them,  for  they  know  not  what  they  do."  This  is 
all  that  can  be  said  for  them.  Certainly  the  sentiment  which  animated  the 
gallant  Decatur  in  his  memorable  resolve  to  stand  by  his  country  in  all  con- 
troversies, "right  or  wrong,"  must  be  pretty  effectually  cast  out  from  their 
bosoms,  when  Americans  can  be  found  ready  to  join  in  this  outcry  of  the 
stranger,  the  rival  and  the  hater.  Can  he  be  a  patriot  who  joins  with  these, 
in  pronouncing  the  Constitution  of  his  country  a  league  with  iniquity,  an 
instrument  which,  by  its  terms  and  letter,  unjustly  and  cruelly  holds  in  hope- 
less bondage  millions  of  human  beings  who  are  well  entitled  to  liberty? 

It  was  said  in  the  opening  that  no  honest  man  could  understandingly 
believe  that  negro  slavery  is  thus  wicked  and  unjust,  and  yet  retain  in  his 
bosom  the  sentiment  of  fidelity  to  this  Constitution.  I  now  add,  I  see  not 
how  any  man,  having  a  just  sentiment  of  patriotism,  can  join  in  this  foreign 
outcry  against  the  Constitution  of  his  country  and  against  the  established 
and  existing  institutions  of  so  large  a  portion  of  it  as  is  formed  by  those 
States  now  holding  slaves. 

Looking  to  the  law  of  God  and  its  invincible  obligations,  to  the  principles 
of  natural  justice  which  are  founded  on  His  law;  contemplating  in  its  true 
light  as  an  exalted  and  manly  sentiment  that  patriotism  which  is  ever  ready 
ic  sacrifice  for  our  country  all  things  except  justice  and  God's  will — I  see  not 
bow  any  honorable  American  can  love  his  country  or  pretend  to  be  a  patriot 
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and  yet  Join  in  this  crnsade  against  negro  slaverv^ — a  crasale  against  hig 
country's  honor,  peace  and  prosperity.  Those  who  iraigine  themselves 
r)atriot9,  and  yet  thus  striice  at  their  country,  do  not  act  understand! ngly. 
This  is  their  only  excnse. 

N"egro  slavery  cannot  be  abolished.  Since  tlie  foandation  of  this  republic 
it  has  ever  been  a  main  pillar  of  our  strength,  an  indispensable  element  of 
oar  growth  and  prosperity.  It  is  now  an  integral  part  of  onr  being  as  a 
nation.  To  eviscerate  it  by  fraud  or  tear  it  oat  by  violence,  would  be  a 
national  suicide. 

To  vindicate  its  essential  justice  and  morality  in  all  courts  and  places 
before  men  and  nations,  is  the  duty  of  every  American  citizen  ;  and  he  who 
fails  in  this  duty  is  false  to  his  country,  or  acts  as  one  without  under- 
standing, . 

To  support  their  views  and  to  excuse  their  coarse,  anti-slaverv  advocates 
cite  some  illu'^trious  names.  Occasional  remarks  of  Washington  and  of 
Jefjrson,  are  quite  frequently  cited  for  these  purposes.  If  these  illustrions 
men  could  return  to  earth,  re-assume  mortality,  and  stand  here  at  this  day 
inong  us,  living  witnesses  of  the  condition  of  "our  country — witnesses  of  its 
progress  and  its  probable  future— no  rational  man  can  believe  that  either  of 
them  would  be  willing  to  otter,  in  the  sense  in  which  they  are  understood 
on  the  other  side,  the  expressions  cited.  If  they  were  here  amongst  us,  they 
would  be  foan<l  on  the  side  of  their  country.  They  woild,  as  they  always 
did,  advocate  its  protection  as  a  whole ;  the  maintenance  of  its  prosperity, 
its  permanancy,  its  glory  and  its  honor.  They  would  not  be  found  denounc- 
ing the  American  name,  as  covered  with  an  undying  stigma  and  inwrought 
with  the  perpetuation  of  injustice.  They  would  not  be  found  pronouncing 
the  first  sentence  in  the  Constitution — that  it  was  made  to  "establish  jus- 
tice "—a  pijce  of  hypocrisy  and  a  falsehood.  They  would  not  be  found 
maintaining  that  the  phrases  concerning  human  equality,  found  in  the  De- 
claration of  Independence  and  in  the  constitution  of  Virginia,  were  intended- 
to  include  negroes.  Any  man  of  common  sense  can  see  that  these  words 
were  not  so  intended.  The  then  existing  state  of  facts  and  the  practice  of 
the  men  who  wrote  thesa  words  prove  that  they  were  not  used  in  the  sens© 
now  contended  for.  That  clear  deduction  is  fully  elucidated  in  the  Dred 
Scott  case.  We  are  there  reminded  of  what  caaujt  bj  danleLl,  that  the  free 
white  race  established  this  Republic.  Theymxle  their  Declaration  of 
Independence,  their  Constitution,  and  their  laws,  for  themselves.  They  did 
not  intend  to  invite  hither  the  Asiatic  MohammiJan  with  his  seraglio  and 
his  dozen  wives.  They  did  not  intend  to  invite  hither  the  idolatrous  Chi- 
nese,  with  his  temples  and  his  idols.  They  did  not  intend  to  declare  that  the 
African  negroes  were  men,  citizens,  or  inhabitants,  in  the  political  sense  of 
these  words.  The  men  who  held  negro  slaves,  and  who  sustained  the  insti- 
tution, could  not  have  so  intended.  It  is  impossible  to  suppose  that  they 
could  have  so  intended.  And  if  my  learned  friends  mean  to  insinuate  that 
there  were  in  the  councils  of  the  nation,  at  that  time,  some  persons  with  the 
same  conscientious  scruples  as  themselves,  who  believed  slavery  to  be  wicked, 
and  who  artfully  contrived  to  get  these  words  inserted  as  an  entering  wedge 
whereby  the  institntion  might  ultimately  be  rent  in  pieces,  they  present  a 
sorry  picture  of  their  revolutionary  sires.  So  to  assert  should  be  treated  by 
them  as  a  foul  insult,  j  vir.- 

It  is  not  in  keeping  with  the  dictates  of  conscience  or  of  honor,  stealthily 
to  work  into  a  compact  an  acknowledgment  which  the  other  party  to  the 
compact  does  not  intend  to  make.  It  is  unworthy  so  to  do,  even  in  the 
smallest,  slightest,  meanest  little  contract.  Who  shall  dare  to  impute  sueli 
conduct,  or  sach  motives  to  the  worthy  and  hono-ed  fathers  of  the  Revolu- 
tion, who  represented  that  part  of  the  country  wnere  the  greatest  objection 
to  negro  slavery  existed  ?  So  far  as  we  find  in  history  a  spirit  of  opposition 
to  negro  slavery  manifested  by  these  men,  it  may  well  have  been  grounded 
liicoaceptioa^  of  expediency,    or  considerations  concerning  the  rehitive 
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shares  of  political  power  which  one  or  the  other  portion  of  tlie  country 
ought  to  enjoy.  But  it  never  can  be  said,  with  safety  to  their  honor,  or  to  the 
honor  of  our  country,  that  they  believed  negro  slavery  to  be  in  itself  wicked 
or  unjust.  I  think  they  did  not  entertain  that  opinion.  If  they  did,  they 
erred  grievously.  They  erred  in  point  of  morals ;  they  erred  in  point  of 
policy.  They  were  short-sighted  as  the  wisest  of  mortals  often  are.  They 
did  not  coDipreliend  that  negro  slavery  was  destined  to  continue;  that  the 
negro  race  was  to  increase  in  this  country  as  it  has  increased ;  or  that 
the  onward  progress,  greatness  artd  glory  of  this  country  actually  de- 
pended on  the  continued  existence  of  negro  slavery  in  its  warm  climates. 
If  they  did  intend  to  use  the  assertion  of  equality  among  men  in  the  Decla- 
ration of  Independence  in  a  sense  difterent  from  that  in  which  it  was 
accepted  by  thoir  associates  from  the  South,  the  intent  involved  a  departure 
from  the  path  of  honor  and  rectitude.  This  alternative  I  never  will  adopt. 
Sliame  on  the  men  among  their  descendants  who  will  consent  to  ado{)t  it ! 

Let  not  this  argument  be  misinterpreted.  I  do  not  invoke  patriotism  to 
influence  tlie  passions  or  seduce  the  judgment.  I  invoke  it  as  a  noble  stimu- 
lant to  noble  minds.  My  object  is  to  arouse  attention,  to  the  end  that 
honest  men,  through  the  influence  of  their  own  cautious  deliberations,  may 
be  leil  forth  from  the  captivity  of  error. 

I  would  not  that  any  man  should  prefer  earth  to  heaven,  or  love  his 
oountry  better  than  his  God.  Woe  to  hira  who  for  any  consideration  of 
pro!it  to  himself,  his  country  or  his  race,  tramples  on  the  dictates  of  natural 
justice,  contemning  the  law  and  defying  the  power  of  God!  How  shall  he 
stand  the  final  judgment? 

Who  dare  tempt  to  such  depravity,  or  advocate  such  reckless  folly? 

By  appealing  to  patriotism,  I  seek  only  to  awaken  attention.  I  would,  by 
its  aid  aud  through  its  benign  influences,  give  to  every  American  citizen, 
ere  it  be  too  late,  this  admonition:  Do  not  turn  aside  from  the  truth  of  his- 
tory, the  teacliings  of  experience,  the  rational  deductions  of  common  sense, 
and,  from  a  mere  caprice,  without  moral  necessity,  inflict  upon  your  coun- 
try's material  interests  and  her  honor  a  fatal  blow.  Do  not  so  act  in  your 
capacity  as  a  citizen,  that,  if  arraigned  befure  the  judgment-seat  of  practical 
wisdom,  you  could  find  no  refuge  from  a  traitor's  doom  except  in  the  plea 
of  insanity. 

The  decision  of  the  Court  of  Ap:>eals  was  announced  at  the  March  Term, 
I860,  affirming  the  judgment  of  the  Supreme  Court. 

Opinions  were  delivered  in  favor  of  aiBrraance  by  Judge  Denio  and  Mr. 
Justice  Weight. 

Judge  Davies  and  Justices  Baoo.v  and  Welles  concurred. 

Mr.  Justice  Clerke  dissented  irom  the  judgment  of  the  Court,  and  deli- 
vered an  opinion  in  favor  of  the  reversal  of  the  judgment  of  the  Supreina 
Court. 

Cn.  Judge  Comstook  dissented,  without  assigning  reasons. 

Judge  Sei.de.v  expressed  no  o; union. 

The  following  are  all  the  opinio. 19  de  livered  in  full : 


THE  OPIXIOX  OF  JUDGE  DENIO. 

De.vio.  J. — Tiie  petition  upon  which  the  writ  of  Habe  ts  Corpus  was  issued, 
states  that  the  cohjred  persons  >oiight  to  be  discliarged  from  iyifirisoninent 
were,  on  the  preceding  niglit,  taken  from  the  steamer  City  of  Riclimond,  in 
the  harbor  of  New  York,  and  at  the  time  of  presenting   the  petition  were 
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confined  in  a  cert-aia  hoase  in  Carli-le  street  in  that  city.  The  writ  is 
directed  to  the  appellant,  by  the  name  of  Lemmingg^  as  the  person  having  in 
charge  the  "eight  colored  persons  lately  taken  from  the  steamer  City  of 
Richmond,  and  to  the  maa  in  whose  house  in  Carlisle  street  they  are 
confined." 

The  return  is  made  by  Lemmon,  the  appellant,  and  the  colored  persons  of 
which  it  speaks,  and  wliich  are  therein  alleged  to  be  slaves,  and  the  property 
of  Juliet  Lemmon,  as  "  the  eight  slaves  or  persons  named  in  the  said  writ  of 
Habeas  Corpus."  It  alleges  that  they  were  taken  out  of  the  possession  of 
Mrs.  Lemmon  while  in  tramitmhetween  Norfolk,  in  Virginia,  and  the  State 
of  Texas,  and  that  both  Virginia  and  Texas  are  slaveholding  States;  that  she 
had  no  intention  of  bringing  the  slaves  into  this  State  to  remain  therein,  or 
in  any  manner  except  on  their  transit  as  aforesaid  through  tiie  Port  of  New 
York ;  that  she  was  compelled  by  necessity  to  touch  or  land,  but  did  not 
intend  to  remain  longer  than  necessary,  and  that  such  landing  was  for  the 
purpose  of  passage  and  transit,  and  not  otherwise,  and  that  she  did  not 
intend  to  sell  the  slaves.  It  is  also  stated  that  she  was  compelled  by  necensitp 
or  accident  to  take  passage  from  Norfolk  in  the  above  mentioned  steamship, 
and  that  Texas  was  the  ultimate  place  of  destination. 

I  understand  tlie  effect  of  these  statements  to  be  that  Mrs.  LemnaOn, 
being  the  owner  of  these  slaves,  desired  to  take  them  from  her  residence  in 
Norfolk,  in  Virginia,  to  the  State  of  Texas  ;  and,  as  a  means  of  effecting  that 
purpose,  she  embarked,  in  the  steamship  mentioned,  for  New  York,  witli  a 
view  to  secure  a  passage  from  thence  to  the  place  of  destination.  As  no- 
thing is  said  of  any  stress  of  weather,  and  no  marine  casualty  is  mentioned, 
tlie  necessity  of  landing,  which  is  spoken  of,  refers  no  doubt  to  the  exigency 
of  that  mode  of  prosecuting  her  journey. 

K  the  ship  in  which  she  arrived  was  not  bound  for  the  Gulf  of  Mexico, 
she  would  probably  be  under  the  necessity  of  landing  at  New  York  to  reCm- 
bark  in  some  other  vessel  sailing  for  that  part  of  the  United  States ;  and 
this,  I  suppose,  is  what  it  was  intended  to  state.  The  necessity  or  accident 
which  is  mentioned  as  having  compelled  her  to  embark  at  Norfolk  in  the 
city  of  Richmond,  is  understood  to  refer  to  some  circumstance  which  pre- 
vented her  from  making  a  direct  voyage  from  Virginia  to  Texas.  The  ques- 
tion to  be  decided  is  whether  the  bringing  the  slaves  into  this  Stat©  under 
these  circumstances,  entitled  them  to  their  freedom. 

The  intention  and  the  effect  of  the  Statutes  of  this  State  bearing  upon  the 
point  are  very  plain  and  unequivocal.  By  an  act  passed  in  1817,  it  was 
declared  that  no  person  held  as  a  slave  should  be  imported,  introduced  or 
.brought  into  this  State  on  any  pretence  whatever,  except  in  the  cases  after- 
wards mentioned  in  the  act,  and  any  slave  brought  here  contrary  to  the  act 
was  declared  to  be  free.  Among  the  exceptional  cases  was  that  of  a  person  not 
an  inhabitant  of  the  State  passing  through  it,  who  was  allowed  to  bring  his 
slaves  with  him ;  but  they  were  not  to  remain  in  the  State  longer  than  nine 
months,  (Laws  1817,  ch.  147,  §§  9,  15.)  The  portions  of  this  act  which  con- 
cern the  present  question  were  reenacted  at  the  revision  of  the  laws  in  1830. 
The  first  and  last  sections  of  the  title  are  in  the  following  language: 

"■Seo.  1.  No  person  held  as  a  slave  shall  be  imported,  introduced  or 
brought  into  this  State  on  any  pretence  whatsoever,  except  in  the  oases 
hereinafter  specified.  Every  such  person  shall  be  free.  Every  person  held 
as  a  slave  who  hath  been  introduced  or  brought  in  this  State  contrary  to  the 
laws  in  force  at  the  time,  shall  be  free. 

"Sko.  16.  Every  person  born  in  this  State,  whether  white  or  colored,  is 
free.  Every  person  who  shall  hereafter  be  bom  within  this  State  shall  be 
free ;  and  every  person  brouglit  into  this  S'.ate  as  a  slave,  except  as  autlior- 
ized  by  this  title,  shall  be  free."     (R.  S.  part  1,  ch.  20,  title  7.) 

The  intermediate  sections,  three  to  seven,  inclusive,  contain  the  exceptions. 
Section  six  is  as  follows :  "  Any  person,  not  being  an  inhabitant  of  this 
State,  who  shall  be  travelling  to  or  from,  or  passing  through  this  State,  may 
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bring  with  him  any  person  lawfully  held  in  slavery,  an'l  may  cake  such  per- 
son with  him  from  this  State;  but  tlie  person  so  held  in  slavery  sliali  not 
reside  or  continue  in  this  State  more  than  nine  months  ;  if  such  residence  be 
continued  beyond  that  time,  such  person  sliall  be  free."  In  the  year  1841, 
the  Legislature  repealed  this  section,  together  with  the  four  containing  other 
exceptions  to  the  general  provisions  above  mentioned.     (Oh.  2i7.) 

The  etfect  of  this  repeal  was  to  render  the  first  and  sixteenth  sections  abso- 
lute and  unqualified.  If  any  doubt  of  this  could  be  entertained  upon  the 
perusal  of  the  part  of  the  title  left  unrepealed,  the  rules  of  construction 
would  oblige  us  to  look  at  tlie  repealed  portions  in  order  to  ascertain  tiie 
sense  of  tiie  residue.  (B;v-^sey  vs.  Story,  4  Bain  &  Adolph,  98.)  Thus 
examined,  the  meaning  of  the  statutes  is  as  plain  as  though  tiie  Legislature 
had  declared  in  terms  that  if  any  person  should  introduce  a  slave  into  this 
State,  in  the  course  of  a  journey  to  or  from  it,  or  in  passing  througii  it,  the 
slave  shall  be  free. 

If,  therefore,  the  Legislature  had  the  constitutional  power  to  enact  this 
statute,  the  law  of  the  State  precisely  meets  the  case  of  the  persons  who 
were  brought  before  the  judge  on  the  writ  of  Habeas  Corpus,  and  liis  onler 
discharging  them  from  constraint  was  unquestionably  correct.  Every  Sove- 
reign State  has  aright  to  determine  by  its  laws  the  condition  of  all  persons 
who  may  at  any  time  be  within  its  jurisdiction  to  exclude  therefrom  those 
whose  introduction  would  contravene  its  policy,  or  to  declare  the  conditions 
upon  which  tiiey  may  be  received,  and  what  subordination  or  restraint  may 
lawfully  be  allowed  by  one  class  or  description  of  persons  over  auotlier. 

Each  State  has.  moreover,  the  right  to  enact  such  rules  as  it  may  see  fit 
respecting  the  title  to  property,  and  to  declare  what  subject  shall,  witliin  the 
State,  i)ossess  the  attributes  of  property,  an  1  what  <hall  be  iiica;i.i  'le  of  a 
proprietory  rigiit.  These  powers  may  of  course  be  vario:i-;ly  limited  or 
modified  by  its  own  constitutional  or  fundamental  laws;  but  independently 
of  such  restraint-*  (some  are  alleged  to  exi-it  affecting  this  case),  tlie  legisla- 
tive authority  of  liie  Scale  upon  these  subjects  is  without  limit  or  control, 
except  so  far  a-^  the  S.ate  has  voluntarily  abridged  her  jurisdiction  by 
arrangements  with  other  States.  There  are  many  cases  wliere,  it  is  true,  the 
conditions  impressed  upon  persons  and  property  by  the  laws  of  other  friendly 
8ta'es,  may  and  ou:zht  to  be  recognized  within  our  own  jurisdiction. 

These  are  defined,  in  the  absence  of  express  legislation,  by  the  general 
as-<ent  and  by  the  practice  and  usage  of  civiazed  countries,  and  being  consi- 
dered as  incorporated  into  the  municipal  law,  are  freely  administered  by  the 
Courts.  Tliey  are  not,  however,  thus  allowed  on  account  of  any  supposed 
power  re-iiding  in  another  State  to  enact  laws  which  should  be  binding  on 
our  tribunals,  but  from  the  presumed  assent  of  the  law-making  power,  to 
abide  by  the  usages  of  other  civilized  States.  Hence,  it  follows  that  where 
the  Legislature  of  the  State,  in  which  a  right  or  privilege  is  claimed  on  the 
ground  of  comity,  has  by  its  laws  spoken  upon  the  subject  of  the  alleged 
right,  the  tribunals  are  not  at  liberty  to  search  for  t!ie  rule  of  decision  among 
the  doctrines  of  international  comity,  bat  are  bound  to  adopt  the  directions 
laid  down  by  the  political  government  of  their  own  State. 

We  have  not  tlierefore  considered  it  necessary  to  inquire  whether  by  tiie 
law  of  nations,  a  country  where  negro  slavery  is  established  has  generally  a 
right  to  claim  of  a  neighboring  State,  in  which  it  is  not  allowed,  the  riglit  to 
have  that  species  of  property  recognized  and  protected  in  the  course  of  a 
lawful  journey  taken  by  t!ie  owner  througii  the  last  mentioned  country,  as 
would  undoubtedly  be  tiie  case  with  a  subj^jct  recog!iize<!  as  ])roperty  every- 
where; and  it  is  i)roper  to  say  that  the  conns*'!  for  the  a[)pellaiit  has  not 
urged  that  princ  pie  in  support  of  the  claim  of  Mrs.  L^'mmoii. 

What  ha-,  been  said  as  to  the  right  of  a  Sovereign  State  to  determine  the 
status  of  persons  witliin  its  jurisdiction  applies  to  the  S'a'es  of  this  Union, 
except  as  it  has  been  modified  or  restrained  \>y  t!ie  C  )iistitution  of  the  United 
biates  (Grovcr  vs.  Slemsater.  15  Pet.  449  ;  Moore  vs.  Tne  Pe()|)ie  of  Illinois, 
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14  How.  B. ;  City  of  New  York  v».  Milne,  11  Pet.  131,  139.)  There  are 
undoubted  reasons  independently  of  tde  provisions  of  the  Federal  Con- 
stitution in  conciliatory  legislation  on  the  part  of  the  several  States  toward 
the  polity,  institutions  and  interests  of  each  otlier,  of  a  much  more  persua- 
sive character  than  those  which  prevail  between  the  most  friendly  States 
tiiat  are  unconnected  by. any  political  unioa;  but  these  are  addressed  excla- 
Bively  to  the  political  power  of  the  respective  States,  so  that  whatever 
opinion  we  may  entertain  as  to  the  reasonableness  or  polity,  or  even  of  the 
moral  obligation  of  the  non-slaveholding  States  to  establish  provij*i(»ns  simi- 
lar to  those  which  have  been  stricken  out  of  the  Revised  Statutes,  it  is  not 
in  our  power  while  administering  the  laws  of  the  State  In  one  of  its 
tribunals  of  justice,  to  act  at  all  apoa  those  sentiments,  when  we  see,  as 
we  cannot  fail  to  do,  that  the  Legislature  has  deliberately  rejected 
them. 

The  power  which  has  been  mentioned  as  residing  in  the  States,  is  assumed 
by  the  Constitution  itself  to  extend  to  persons  held  as  slaves  by  such  of  the 
Stitesas  allow  the  condition  of  slaves,  and  to  apply,  also,  to  a  slave  in  the 
territory  of  another  State  which  did  not  allow  slavery,  nnaccompmied 
with  an  intention  on  the  part  of  the  owner  to  hold  him  in  a  state  of  slavery 
in  such  other  State,  The  provision  respecting  the  return  of  fugitives  from 
service,  contains  a  very  strong  implication  to  that  effect.  It  declares  that 
no  person  held  to  service  or  labor  in  one  State,  under  the  laws  thereof 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  etc.  There  was  at  least  one  State, 
which,  at  the  adoption  of  the  Constitution,  did  not  tolerate  slavery ;  and  in 
several  of  the  other  States  the  number  of  slaves  was  so  small,  and  the  pre- 
vailing sentiment  in  favor  of  emancipation  so  strong,  that  it  was  morally 
certain  that  slavery  would  be  speedily  ab-jlished.  It  was  assumed  by  the 
authors  of  the  Constitution,  that  the  fact  of  a  federative  Union  would  not, 
of  itself^  create  a  duty  on  the  part  of  the  States  which  should  abolish  slavery 
to  respect  the  rights  of  the  owners  of  slaves  escaping  thence  from  the  States 
where  it  continued  to  exist. 

The  apprehension  was  not  that  the  States  would  establish  rules  or  regu- 
lations, looking  primarily  to  the  emancipation  of  the  fugitives  from  labor, 
but  that  the  abolition  of  slavery  in  any  State  would  draw  after  it  the  prin- 
ciple that  a  person  held  in  slavery  would  immediately  become  free  on  arriv- 
ing, in  any  manner,  within  the  limits  of  such  State.  That  principle  hal  then 
recently  been  acted  upon  in  England  in  a  case  of  great  notoriety,  which 
could  not  fiiil  to  be  well  known  to  the  cultivated  and  intelligent  men  who 
were  the  principal  actors  in  framing  the  Federal  Constitution. 

A  Virginia  gentleman  of  the  name  of  Stewart  had  occasion  to  make  a  voy- 
age from  his  home  in  that  colony  to  England,  on  his  own  affairs,  with 
the  intention  of  returning  as  soon  as  they  were  transacted ;  and  he  took 
with  him  as  his  personal  servant  his  negro  slave,  Somerset,  whom  he  had 
purchased  in  Virginia,  and  was  entitled  to  hold  in  a  state  of  slavery  by 
the  laws  prevailing  there.  While  they  were  in  Londiin,  the  negro  absconded 
from  the  service  of  his  master,  but  was  retaken  and  pat  on  board  a  vessel 
lying  in  the  Thames  bound  to  Jamaica,  where  slavery  also  prevailed,  for  the 
purpose  of  being  there  sold  as  a  slave. 

On  application  to  Lord  Mansfield,  Chief  Justice  of  the  King's  Bench,  a 
writ  of  Habeas  Corpus  was  issued  to  Knowles,  as  master  of  the  vessel,  whose 
return  to  the  writ  disclosed  the  foregoing  facts.  Lord  Mansfield  referred 
the  case  to  the  decision  of  the  Court  of  King's  Bench,  where  it  was  held,  by 
the  unanimous  opinion  of  the  Judges,  that  the  restraint  was  illeg.il,  and  the 
negro  was  discharged.  (The  Negro  case,  11  Hargrave's  State  Trials,  o-iU  ; 
Somerset  agt.  Stewart,  Lolft's  Rep.  1.)  It  was  the  opinion  of  the  Court  that 
a  state  of  slavery  could  not  exist  except  by  force  of  positive  law,  and,  it  be- 
ing considered  that  there  was  no  law  to  uphold  it  in  England,  the  principles 
of  the  law  respecting  the  writ  of  Habeas  Corpus  Immediately  applied  them- 
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selves  to  the  case,  and  it  became  impossible  to  continae  the  imprisonment  of 
the  negro. 

The  case  was  decided  in  1772,  and  from  that  time  it  became  a  maxim  that 
slaves  could  not  exist  in  England.  The  idea  was  reiterated  in  the  popular 
literature  of  the  language,  and  fixed  in  the  public  mind  by  a  striking  meta 
phor,  which  attributed  to  the  atmosphere  of  the  British  Islands  a  quality 
which  caused  the  shackles  of  a  slave  to  fall  off.  The  laws  of  England 
respecting  personal  rights  were,  in  general,  the  laws  of  the  Colonies,  and 
they  continued  the  same  system  after  the  Revolution  by  provisions  in 
their  Constitutions,  adopting  the  common  law,  subject  to  alterations  by 
their  own  statutes.  The  literature  of  the  Colonies  was  that  of  the  mo- 
ther country. 

The  aspect  in  which  the  case  of  fugitive  slaves  was  presented  to  the 
authors  of  the  Constitution,  therefore,  was  this :  A  number  of  the  States 
had  very  little  interest  in  continuing  the  institution  of  Slavery,  and  were 
likely  soon  to  abolish  it  within  their  limits.  When  they  should  do  so, 
the  princi{)le  of  the  laws  of  England  as  to  personal  rights,  and  the  reme- 
dies for  illegal  imprisonment,  would  immediately  prevail  in  such  States. 
The  judgment  in  Somerset's  case,  and  other  principles  announced  by  Lord 
Mansfield,  were  standing  admonitions  tliat  even  a  temporary  restraint  of 
personal  liberty  by  virtue  of  a  title  derived  under  the  laws  of  slavery,  could 
not  be  sustained  where  that  institution  did  not  exist  by  positive  law,  and 
where  tlie  remedy  by  Habeas  Corpus,  which  was  a  cherished  institution  of 
this  country,  as  well  as  in  England,  was  established. 

Reading  the  provision  fur  the  rendition  of  fugitive  slaves  in  the  light 
which  these  considerations  otfered,  it  is  impossible  not  to  perceive  that  the 
Convention  assumed  the  general  principle  to  be,  that  the  escape  of  a  slave 
from  a  State  in  which  he  was  lawfully  held  to  service  into  one  which  had 
abolished  slavery,  would,  ipso  facto  ^  transform  him  into  a  free  man.  This 
was  recognized  as  the  legal  consequence  of  a  slave  going  into  a  State  where 
slavery  diil  not  exist,  even  though  it  were  without  the  consent  and  against 
the  will  of  the  owner.  A  fortiori^  he  would  be  free  if  the  master  volunta- 
rily brought  him  into  a  Free  State  for  any  purpose  of  his  own.  But  the  pro- 
vision in  the  Constitution  extended  no  further  than  the  case  of  the  fugitive. 

As  to  some  cases,  the  admitted  general  consequences  of  the  presence 
of  a  slave  in  a  Free  State  was  not  to  prevail,  but  he  was,  by  an  express 
provision  of  the  Federal  compact,  to  be  returned  to  the  party  to  whom 
tlie  service  was  due.  Other  cases  were  left  to  be  governed  by  the  gene- 
ral laws  applicable  to  them.  This  was  not  unreasonable,  as  the  owner 
was  free  to  determine  whether  he  would  voluntarily  permit  his  slave  to 
go  within  a  jurisdiction  which  did  not  allow  him  to  be  held  in  bond- 
age. That  was  within  his  own  power,  but  he  could  not  always  prevent 
his  slaves  from  escaping  out  of  the  State,  in  which  their  servile  condition 
was  recognized.  The  provision  was  precisely  suited  t«  the  exigency  of  the 
case,  and  it  went  no  further. 

In  examining  other  arrangements  of  the  Constitution  apparently  inserted 
for  purposes  having  no  reference  to  slavery,  we  ought  to  bear  in  mind  that 
when  framing  the  fugitive  slave  provision,  the  Convention  was  contemplat- 
ing the  future  existence  of  States  which  should  have  abolished  slavery,  in  a 
political  union  witli  other  States  where  the  iastitution  would  still  remain  in 
force.  It  would  naturally  be  supposed,  that  if  there  were  other  cases  in 
which  the  rights  of  slave-owners  ought  to  be  protected  in  the  States  which 
should  abolish  slavery,  they  would  be  adjusted  in  connection  with  the  pro- 
vision looking  specially  to  that  case,  instead  of  being  left  to  be  adjusted  from 
clauses  intended,  primarily,  fur  cases  to  which  slaves  had  no  necessary  rela- 
tion. It  has  been  decided,  that  the  fugitive  clause  does  not  extend  beyond 
the  case  of  the  actual  escape  of  a  slave  from  one  State  to  another.  (Ex  parte 
Simmons,  4  Wash.  C.  C.  R.  396.)  But  the  provision  is  plainly  so  limited  by 
its  own  language. 


li&  THE  LEMMON  SLAVE  CASE. 

The  Constitntion  declares  that  the  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immnnities  of  citizens  in  the  several  States.  (Art.  4, 
§  2.)  N'o  provision  in  that  instrument  has  so  strongly  tended  to  constitute 
the  citizens  of  the  United  States  (me  people  as  this.  Its  influence  in  that 
direction  cannot  be  fully  estimated  without  a  consideration  of  what  would 
have  been  the  condition  of  the  people  if  it  or  some  similar  provision  had  not 
been  inserted.  I*rior  to  the  adoption  of  the  Articles  of  Confederation,  the 
British  colonies  on  this  continent  had  no  political  connection,  except  that 
they  were  severally  dependencies  on  the  British  Crown.  Their  relation  to 
each  other  was  the  same  which  they  respectively  bore  to  the  other  English 
colonies,  whether  in  Europe  or  Asia. 

When,  in  consequence  of  the  Revolution,  they  severally  became  indepen- 
dent and  sovereign  States,  the  citizens  of  each  State  would  have  been  under 
all  the  disabilities  of  alienage  in  every  other,  but  for  a  provision  in  the  com- 
pact into  which  they  entered,  whereby  that  consequence  was  avoided.  The 
articles  adopted  during  the  Revolution,  formed  a  friendly  league  for  mutual 
protection  against  external  force,  but  in  framing  them  it  was  felt  to  be  ne- 
cessary to  secure  a  community  of  intercourse,  which  would  not  necessarily 
obtain,  even  among  closely  allied  States.  This  was  effected  by  the  fourth 
article  of  that  instrument,  which  declared  that  the  free  inhabitants  of  each 
of  the  States  (paupers,  vagabonds,  and  fugitives  from  justice  excepted), 
should  be  entitled  to  sill  privileges  and  immunities  of  free  citizens  in  the 
several  States,  and  that  the  people  of  each  State  should  have  free  ingress 
and  regress  to  and  from  any  other  State,  and  should  enjoy  therein,  all  the 
privileges  of  trade  and  commerce,  subject  to  the  same  duties,  impositions, 
and  restrictions  as  the  inhabitants  thereof  respectively. 

The  Constitution  organized  a  still  more  intimate  Union,  constituting  the 
States,  for  all  external  purposes  and  for  certain  enumerated  domestic  objects, 
a  single  nation;  but  still,  the  principle  of  State  Sovereignty  was  retained  as 
to  all  subjects,  except  such  as  were  embraced  in  the  delegations  of  power  to 
the  General  Government,  or  prohibited  to  the  States.  The  social  statiia  of 
the  people,  and  their  natural  and  relative  rights,  as  respects  each  other, 
the  definitions  and  arrangements  of  property,  were  among  the  reserved 
powers  of  the  Statee.  The  provision  conferring  rights  of  citizenship  upon 
the  citizens  of  every  State  in  every  other  State,  was  inserted  substantially  as 
it  stood  in  the  articles  of  confederation. 

The  question  now  to  be  considered  is,  how  far  the  State  jurisdiction  over 
the  subjects  just  mentioned,  is  restricted  by  the  provision  we  are  consider- 
ing, or,  to  come  at  once  to  the  precise  point  in  controversy,  whether  it 
obliges  the  State  Grovernments  to  recognize,  in  any  way,  within  their  own 
jurisdiction,  the  property  in  slaves,  which  the  citizens  of  States,  in  which 
slavery  prevails,  may  lawfully  claim  within  their  own  States,  beyond  the 
case  of  fugitive  slaves.  The  language  is  that  they  shall  have  the  privileges 
and  immunities  of  citizens  in  the  several  States.  In  my  opinion,  the  mean- 
ing is,  that  in  a  given  State,  every  citizen  of  every  other  State  shall  have  the 
same  privileges  and  immunities,  that  is,  the  same  rights,  which  the  citizens 
of  that  State  possess. 

In  the  first  place,  they  are  not  to  be  subjected  to  any  of  the  disabilities  of 
alienage.  They  can  hold  property  by  the  same  titles  by  which  every  other 
citizen  may  hold  it,  and  by  no  other.  Again,  any  discriminating  legislation, 
which  should  place  them  in  a  worse  situation  than  a  proper  citizen  of  the 
particular  State,  would  be  unlawfuL  But  the  clause  has  nothing  to  do  with 
the  distinctions  founded  on  domicile.  A  citizen  of  Virginia,  having  his 
home  in  that  State,  and  never  having  been  within  the  State  of  New  York, 
has  the  same  rights  under  our  laws  which  a  native-born  citizen,  domiciled 
elsewhere,  would  have,  and  no  other.  Either  can  be  the  proprietor  of  pro- 
perty here,  but  neither  could  claim  any  rights,  which,  under  our  laws,  belong 
only  to  residents  of  the  State. 

I3ut  where  the  laws  of  the  several  States  differ,  a  citizen  of  one  State 
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asserting  riglits  in  another,  mast  claim  them  according  to  the  laws  of  the 
last  mentioned  State,  not  according  to  those  which  attain  in  his  own.  The 
position  that  a  citizen  carries  with  him,  into  every  State  into  which  he 
may  go,  the  legal  institutions  of  the  one  in  which  he  was  born,  cannot  be 
supported.  A  very  little  reflection  will  show  the  fallacy  of  the  idea.  Our 
laws  declare  c6ntracts  depending  upon  games  of  chance  or  skill,  lotteries, 
imaginary  policies  of  insurance,  bargains  for  more  than  seven  per  cent,  per 
annum  of  interest,  and  many  others,  void.  In  other  States,  such  contracts, 
or  some  of  them,  may  be  lawful. 

But  no  one  would  contend,  that  if  made  within  this  State,  by  a  citizen  of 
another  State,  they  would  be  enforced  in  our  Courts.  Certain  of  them,  if 
made  in  another  State,  in  conformity  with  the  laws  there,  would  be  exe- 
cuted by  our  tribunals,  upon  the  principles  of  comity ;  and  the  case  would 
be  the  same  if  they  were  made  in  Europe,  or  in  any  other  foreign  country. 
The  clause  has  nothing  to  do  with  the  doctrine  of  international  comity. 
That  doctrine,  as  has  been  remarked,  depends  upon  the  usage  of  civilized 
nations,  and  the  presumed  assent  of  the  legislative  authority  of  the  particu- 
lar State  in  which  the  right  is  claimed  ;  and  an  express  denial  of  the  right  by 
that  authority  is  decisive  against  the  claim.  How,  then,  is  the  case  of  the 
appellant  aided  by  the  provision  under  consideration  ? 

The  Legislature  has  declared,  in  etfect,  that  no  person  shall  bring  a  slave 
into  this  State,  even  in  the  course  of  a  journey  between  two  slaveholding 
States,  and  if  he  does,  the  slave  shall  be  free.  Our  own  citizens  are  of 
course  bound  by  this  regulation.  If  the  owner  of  these  slaves  is  not  in  like 
manner  bound,  it  is  because,  in  her  quality  of  citizen  of  another  Slate,  she 
has  right-s  superior  to  those  of  any  citizen  of  New  York,  and  because,  in 
coming  here,  or  sending  her  slaves  here  for  a  temporary  purpose,  she  has 
brought  vs-ith  her  or  sent  with  them  the  laws  of  Virginia,  and  is  entitled  to 
have  those  laws  enforced  in  the  Courts,  notwithstanding  the  mandate  of 
our  own  laws  to  the  contrary.  But  the  position  of  the  appellant  proves 
too  much. 

The  privileges  and  immunities  securel  to  the  citizen  of  each  State  by  the 
Constitution  are  not  limited  to  time,  or  by  the  purpose  for  which  in  a  par- 
ticular case  they  may  be  desired,  but  are  permanent  and  absolute  in  their 
cliaracter.  Hence,  if  the  appellant  can  claim  exemption  from  tlie  operation 
of  the  statute  on  which  the  respondent  relies,  on  the  ground  that  she  is  a 
citizen  of  a  State  where  slavery  is  allowed,  and  that  our  Courts  are  obliged 
to  respect  the  title  which  those  lavvs  confer,  she  may  retain  the  slaves  here 
during  her  pleasure;  and  as  one  of  the  chief  attributes  of  property  is  the 
power  to  use  it,  or  to  sell  or  dispose  of  it,  I  do  not  see  how  she  could  be 
debarred  of  these  rights  within  our  jurisdiction  as  long  as  she  may  choose 
to  exercise  them. 

She  could  not,  perhaps,  sell  them  to  a  citizen  of  New  York,  who  would 
at  all  events  be  bound  by  our  laws  ;  but  any  other  citizen  of  a  Slave  State 
who  would  equally  bring  with  him  the  immunities  and  privileges  of  his  own 
State,  might  lawfully  traffic  in  her  slave  property.  But  ray  opinion  is,  that 
she  has  no  more  right  to  the  protection  of  this  property  than  one  of  the 
citizens  of  tliis  State  would  have  up;)u  hriniring  them  here,  under  the  same 
circumstances,  and  that  the  clause  of  the  Constitution  referred  to  has  no 
application  to  the  case.  I  concede  that  this  clause  gives  to  citizens  of  each 
State  entire  freedom  of  intercourse  with  every  other  State,  and  that  any 
law  which  should  attempt  to  deny  them  free  ingress  or  egress  would  be 
void.  But  it  is  citizens  only  who  possess  these  rights,  and  slaves  certainly 
are  not  citizens. 

Even  free  negroes,  as  is  well  known,  have  been  adjudged  not  to  possess 
that  quality.  In  Moore  vs.  The  State  of  Illinois,  already  referred  to,  the 
Supreme  Court  of  the  United  States,  in  its  published  ofiinion,  declared  that 
the  States  retained  the  power  to  forbid  the  introduction  into  their  territory 
of  paupers,  crimiuals  or  fugitive  slaves.     The  case  was  a  conviction  under  a 
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Statute  of  Illinois,  making  it  penal  to  harbor  or  secrete  any  negro,  mulatto 
or  person  of  color,  being  a  slave  or  servant  owing  service  or  labor  to  anv 
other  person.  The  indictment  was  for  secreting  a  fugitive  slave  who  had 
fled  from  his  owner  in  Missouri. 

The  owners  had  not  intervened  to  claim  him,  so  as  to  bring  the  fugitive 
law  into  operation,  and  the  case  was  placed  by  the  Court  on  th6  ground  that 
it  was  within  the  legitimate  power  of  State  legislation,  in  the  promotion  of 
its  policy,  to  exclude  an  unacceptable  population.  I  do  not  at  all  doubt  the 
right  to  exclude  a  slave,  as  I  do  not  consider  him  embraced  under  the  pro- 
vision securing  a  common  citizenship ;  but  it  does  not  seem  to  me  clear  that 
one  who  is  truly  a  citizen  of  another  State  can  be  thus  excluded,  though  he 
may  be  a  pauper  or  a  criminal,  unless  he  be  a  fugitive  from  justice.  The 
fourth  article  of  the  Confederation  contains  an  exception  to  the  provision  for 
a  common  citizenship,  excluding  from  its  benefits  paupers  and  vagabonds  as 
well  as  fugitives  from  justice ;  but  this  exception  was  omitted  in  the  corres- 
ponding provision  of  the  Constitution. 

If  a  slave  attempting  to  come  into  a  State  of  his  own  accord  can  be  ex 
eluded  on  the  ground  mentioned,  namely,  because  as  a  slave  he  is  an  unac- 
ceptable inhabitant — and  it  is  very  clear  he  may  be — it  would  seem  to  follow 
that  he  might  be  expelled  if  accompanied  by  his  master.     It  might,  it  is 
true,  be  less  mischievous  to  permit  the  residence  of  such  a  person  whflft 
under  the  restraint  of  his  owner;  but  of  this  the  Legislature  must  judge. 
But  it  is  not  the  right  of  the  slave,  but  of  the  master,  which  is  supposed  to 
be  protected  under  the  clause  respecting  citizenship.     The  answer  to  the 
claim  in  that  aspect  has  been  already  given.     It  is  that  the  owner  cannot 
lawfully  do  anything  which  our  laws  do  not  permit  to  be  done  by  one  of  our  ' 
own  citizens,  and  as  a  citizen  of  this  State  cannot  bring  a  slave  within  its  " 
limits  except  on  the  condition  that  he  shall  immediately  become  free,  the 
owner  of  these  slaves  could  not  do  it  without  involving  himself  in  the  same  '. 
consequences. 

It  remains  to  consider  the  effect  upon  this  case  of  the  provisions  by  which  ■ 
the  power  is  given  to  Congress  to  regulate  commerce  among  the  several 
States.  (Art.l,  §  8,  IT  3.)  If  the  slaves  had  been  passing  through  the  navi-  ' 
gable  waters  of  this  State  in  a  vessel  having  a  coasting  license  granted  under 
the  act  of  Congress  regulating  the  coasting  trade,  in  the  course  of  a  voyage 
between  two  Slave  States,  and  in  that  situation  had  been  interrupted  by  the 
operation  of  the  writ  of  Habeas  Corpus,  I  am  not  prepared  to  say  that  they 
could  have  been  discharged  under  the  provisions  of  the  statute.  So  if  in 
the  course  of  such  a  voyage  they  had  been  landed  on  the  territory  of  the 
State  in  consequence  of  a  marine  accident  or  stress  of  weather. 

In  either  case  they  would,  in  strictness  of  language,  have  been  introduced 
and  brought  into  the  State.  In  the  latter  case,  their  being  here  being  invol- 
untary, they  would  not  have  been  lyrought  here  in  the  meaning  of  the  statute. 
(See  the  case  of  the  brig  Enterprise,  in  the  decisions  of  the  Commission  of 
Claims,  under  the  Convention  of  1853,  p.  187.)  But  the  case  does  not  pre- 
sent either  of  these  features.  Its  actual  circumstances  are  these :  Mrs.  Lem 
mon,  being  the  owner  of  these  slaves  at  her  residence  in  Norfolk,  in  Viro-inia, 
chose  to  take  them  to  the  State  of  Texas  for  a  purpose  not  disclosed,  ftu-ther 
than  that  it  was  not  in  order  to  sell  them. 

Geographically,  Xew  York  is  not  on  the  route  of  such  a  voyage,  but  we 
can  readily  see  that  it  would  be  convenient  to  bring  them  to  that  city  from 
which  vessels  sail  to  most  of  the  ports  of  the  Union,  to  be  embarked  from 
thence  in  a  ship  bound  to  a  port  in  the  extreme  southern  part  of  the  Union. 
This  was  what  was  actually  done.  She  came  with  the  negroes  to  New 
York  by  sea,  in  order  to  embark  thence  to  Texas;  and  when  the  writ  of 
Habeas  Corpus  was  served,  they  were  staying  at  a  hoase  in  the  city,  ready  to 
set  out  when  a  vessel  should  sail,  and  not  intending  to  remain  longer  thaa 
should  be  necessary. 

The  act  under  consideration  is  not  in  any  ju^  sense  a  regulation  of  com- 
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nierce.  It  does  not  suggest  to  me  the  idea  that  it  has  any  connoctioti  wi»ii 
rliat  subject.  It  would  have  an  extensive  operation  altogether  iudejttuKleut 
of  commerce.  It  is  not,  therefore,  within  the  scope  of  tlie  decision  of  the 
Supremo  Court  in  the  Passenger  cases.  (7  Howard,  283.)  In  these  c;ises  the 
States  of  New  York  and  Massachusetts  had  imposed  taxes  upon  pas-^engers 
arriving  by  sea  at  the  ports  of  those  States.  The  Court,  considering  the 
carrying  of  passengers  coming  here  from  foreign  countries  as  being  traii'^- 
ported  by  sea  between  ports  in  ditterent  States,  to  be  an  operation  of 
foreign  and  inter-State  commerce,  and  holding  moreover  that  the  power 
to  regulate  commerce  was  cjc^is/wZy  vested  in  Congress,  declared  these  acts 
to  be  a  violation  of  the  Constitution  of  the  United  States. 

It  may  be  considered  as  settled  by  those  judgments  that  an  act  of  State 
legislation,  acting  directly  upon  the  subject  of  foreign  or  inter-State  com- 
merce, and  being  in  sul)slance  a  regulation  of  that  subject,  would  be  unwar- 
ranted, whether  its  provisions  were  hostile  to  any  particular  act  of  Congre-s 
or  not.     But  there  is  a  class  of  cases  which  may  incidentally  atfect  the  sub- 
ject of  commerce,  but  in  respect  to  which  the  States  are  held  fast  until  the 
ground  has  been  covered  by  an  act  of  Congress.     State  legislation  on  these 
subjects  is  not  hostile  to  the  power  residing  in  Congress  to  regulate  com- 
merce ;  but  if  Congress,  in  the  execution  of  that  power,  shall  have  enacted 
special  regulations  touching  the  particular  subject,  such  regulations  then 
become  exclusive  of  all  interference  on  the  part  of  the  States.    This  is  shown 
by  the  case  of  Wilson  vs.  The  Black  Canal  Co.     (2  Peters,  250.)     The  State 
of  Delaware  ha  I  authorized  a  corporation  to  erect  a  dam  across  a  creek  be- 
low tide-water,  iu  order  to  drain  a  marsh.     The  validity  of  the  act  was 
drawn  in  question  on  the  ground  that  it  was  in  conflict  with  the  power  of 
Congress  to  regulate  commerce.    The  ol»ject  of  the  improvement  authorized 
by  the  State  law  was  to  improve  the  health  of  the  neighborhood.    In  giving 
the  opinion  of  the  Court^ Chief  Justice  Marshall  observed  that  "means  to  pro- 
duce these  objects  (that  is,  health  and  the  likel.  provided  they  do  not  come 
in  collision  with  tlie  yowers  of  the  General  (jroveruuieiit,  are  undoubtedly 
within  those  which  are  reserved  to  the  States.     But  the  measure  authorized 
by  this  act  stops  a  navigable  creek,  and  must  be  supposed  to  abridge  the  rights 
of  tliose  who  have  been  accustomed  to  use  it.     But  this  abridgment,  unless  it 
comes  in  contlict  with  the  Constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  Government  of  Delaware  and  its  citizens,  with  which  this 
Court  can  take  no  cognizance."     "  If  Congress  had  passed  any  act  which 
bore  upon  the  case — any  act  in  exefutlon  of  the  powers  to  regulate  com- 
merce, the  object  of  which  was  to  control  State  logislation  over  these  navi- 
gable creeks  over  which  the  tide  Hows — we  feel  not  mu(;h  diihculty  in  saying 
that  a  State  law  being  in  contiict  with  such  act  would  he  void.     But  Con- 
gress has  passed  no  such  act.     The  repugnancy  of  the  law  of  Delaware  with 
the  Constitution  is  place!  entirely  on  its  repugnancy  with  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States — a 
power  which  has  not  been  exercised  so  as  to  aftectthe  question."    The  same 
principle  had  been  athrmed  in  Sturges  ts.  Crowninshield  (4  "Wheat.  lUSj. 
and  in  Moore  r*.  lL)uston  (.5  Wheat.  1);  and  since  the  Passenger  cases  it 
has   been    ag.iin   reiterated   in   the   Pilot  case,  Cooley   vs.  the   Board   of 
Wardens  of  Philadelphia  (12   How.  299).      The  application  of  the   rule 
to  the  present  case  is  plain.     We  will  concede,  for  the  purpose  of  the  argu- 
ment, that  the  transportation  of  slaves  from  one  slaveholding  State  to  another 
is  an  act  of  international  State  commerce,  which  may  be  legally  protected 
and  regulated  by  Federal  legislation.    Acts  have  been  passed  to  regulate  the 
coasting  trade,  so  that  if  these  slaves  had  been  in  triwsitu  between  \'irginia 
and  Texas,  in  a  coasting  vessel,  at  the  time  the  Habeas  Cor[)Us  w.as  served, 
they  could  not  have  bec;u  interfered  with  while  passing  through  the  naviga- 
ble waters  of  a  Free  State  by  the  authority  of  a  law  of  sach  State.    But  they 
were  not  thus  in  traiisitu  at  tiiat  time. 

Congress  has  not  passed  any  act  to  regulate  commerce  between  the  States 
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when  carried  on  by  land,  or  otherwise  than  in  coasting  vessels.  Bat  oonceding 
that,  in  order  to  facilitate  commerce  among  the  States,  Congress  has  power 
to  provide  for  precisely  such  a  case  as  the  present— the  case  of  persons 
whose  transportation  i»  the  subject  of  commercial  intercourse,  being  carried 
by  a  coasting  vessel  to  a  convenient  port  in  another  State,  with  a  view  of 
being  there  landed,  for  the  purpose  of  being  again  embarked  on  a  fresh 
coasting  voyage  to  a  third  port,  which  was  to  be  their  final  destination. 

The  unexercised  power  to  enact  such  a  law,  to  regulate  such  a  transit, 
would  not  affect  the  power  of  the  States  to  deal  with  a  stattu  of  all  persons 
within  their  Territory  in  the  meantime,  and  before  the  existence  of  such  a 
law.  It  would  be  a  law  to  regulate  Commerce  carried  on  partly  by  land 
and  partly  by  water — a  subject  upon  which  Congress  has  not  thought  proper 
to  act  at  all.  Should  it  do  so  hereafter  it  might  limit  and  curtail  the  autho- 
rity of  the  State  to  execute  such  an  act  as  the  present  in  a  case  in  which  it 
should  interfere  with  such  paramount  legislation  of  Congress.  I  repeat  the 
renrxrk  that  the  law  of  the  State  under  consideration  has  no  aspect  which 
ret'31-s  directly  to  commerce  among  the  States.  It  would  have  a  large  and 
important  operation  upon  cases  falling  within  its  provisions,  and  having  no 
connection  with  any  commercial  enterprise.  It  is,  then,  so  far  as  the  com- 
mercial clause  is  concerned,  generally  valid ;  but  in  the  case  of  supposable 
Federal  legislation,  under  the  power  conferred  upon  Congress  to  regulate 
commerce,  circumstances  might  arise  where  its  execution,  by  freeing  a  slave 
cargo  landed  on  our  shores,  in  the  course  of  an  inter-State  voyage,  would 
interfere  with  the  provisions  of  an  act  of  Congress. 

The  present  state  of  Federal  legislation,  however,  does  not,  in  my 
opinion,  raise  any  conflict  between  it  and  the  laws  of  this  State  under  con- 
sideration. Upon  the  whole  case  I  have  come  to  the  conclusion  that  there 
is  nothing  in  the  National  Constitution  or  the  laws  of  Congress  to  preclude 
the  State  judicial  authorities  from  declaring  these  slaves,  thus  introduced 
into  the  territory  of  this  State,  free,  and  setting  them  at  liberty,  according 
to  the  directions  of  the  Statutes  referred  to. 

For  the  foregoing  reasons,  I  am  in  favor  of  confirming  the  judgment  of 
the  Supreme  Court. 

Mb.  Justice  Wright  delivered  the  following  concurring  opinion  : 

'         OPINION  OF  MR.  JUSTICE  WRIGHT. 

No  person  can  be  restraine<i  of  his  liberty  within  this  State,  unless  legal 
cause  be  shown  for  such  restraint.  The  Habeas  Corpus  act  operates  to  re- 
move the  subject  from  private  force  into  the  public  forum ;  and  enlarge- 
ment of  liberty,  unless  some  cause  in  law  be  shown  to  the  contrary,  flows 
from  the  writ'by  a  legal  necessity.  (Con.  Art.  1.  §  4 ;  2  R.  S.  663,  §  21 ; 
do,  565,  §  39).  The  restraint  cannot  be  continued  for  any  moment  of  time 
unless  tlie  authority  to  maintain  it  have  the  force  of  law  within  the  State. 

In  November,  1852,  a  writ  of  Uabeas  Corpus  on  behalf  of  eight  colored  per- 
sons, wa«  issued  by  a  Justice  of  the  Superior  Court  in  the  city  of  New  York, 
to  inquire  into  the  cause  of  their  detention.      The  appellant  showed  for 
cause  that  they  were  the  slaves  of  his  wife,  in  Virginia,  of  which  State 
before  that  time  be  and  his  wife  had  been  citizens  and  there  domiciled,  and 
that  she  held  them  as  such  in  New  York,  in  transit  from  Virginia  througli 
New  York,  to  Texas,  where  they  intended  to  eetabliah  a  new  domiciL    The 
return  to  the  writ  stated  substantially  that  the  route  and  mode  of  travel 
waa  by  steamer  from  Norfolk,  in  Virginia,  to  the  port  of  New  York,  and 
thence  by  a  new  voyage  to  Texas.     In  execution  of  this  plan  of  travel,  they 
and  their  slaves  had  reached  the  city  of  "New  York,  and  were  awaiting  the 
opportunity  of  a  voyage  to  Texas,  with  no  intention  on  their  part  that  they 
or  the  eight  colored  persons   should  remain  in  New  York  for  any  other 
time,  or  for  any  other  purpose,  than  until  opportunity  should  present  to  take 
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passage  for  all  to  Texas.  The  whole  question,  therefore,  on  these  facts  is, 
whether  the  cause  shown  was  a  legal  one.  If  the  relation  of  slave-owner  and 
slave  which  subsisted  in  Virgiaia  between  Mrs.  Lernraou  and  these  colored 
persons  wliile  there,  by  force  of  law,  att»ud  upon  them  while  commorant 
within  this  State  in  the  course  of  travel  from  Virginia  to  Texa^^ ;  and  New 
York,  though  a  sovereign  State,  be  compelled  to  sanction  and  m;iintain  the 
condition  of  slavery  for  any  purpose,  and  cannot  effect  a  universal  proscrip- 
tion and  prohibition  of  it  within  her  territorial  limits,  then  is  legal  cause  of 
restraint  shown  ;  otherwise  not. 

The  question  is  one  affecting  tlie  State  in  her  sovereignty.  As  a  sovereign 
State  she  may  determine  and  regulate  the  status  or  social  and  civil  condition 
of  her  citizens,  and  every  description  of  persons  within  her  territory.  This 
jmwer  she  possesses  exclusively  ;  and  when  she  has  declared  or  expressed 
her  will  in  this  respect,  no  authority  or  power  from  without  can  riglitly  in- 
terfere, except  in  the  single  instance  of  a  slave  escai)ing  from  a  State  of  the 
Union  into  her  territory ;  and  in  this,  only  because  she  has,  by  compact, 
yielded  her  right  of  sovereignty.  (U.  S.  Con.,  Art.  4,  §  2.)  Siie  has  the 
undoubted  right  to  forbid  the  status  of  slavery  to  exist  in  any  form,  or  for 
any  time,  or  fur  any  purpose,  within  her  borders,  and  declare  tliat  aslave 
brought  into  her  territory  from  a  foreign  State,  under  any  pretence  what- 
ever,"shaU  be  free.  If  she  has  done  this,  then  neither  an  African  negro  nor 
any  other  person,  white  or  black,  can  be  held  withiti  her  limits,  for  any 
moment  of  time,  in  a  condition  of  bondage.  It  cannot  afi'ect  t!ie  (juestiou, 
that  at  some  time  in  her  history  as  a  Colony  or  State,  she  has  tolerated 
slavery  on  her  soil,  or  that  the  statiis  has  even  had  a  leg:il  cognition  ;  for 
without  regard  to  time  or  circumstances,  tiie  State  may,  .-it  her  will.  clian.:e 
the  civil  condition  of  her  inhabitants  and  her  domestic  policy,  and  proscribe 
and  prohibit  that  which  had  before  existed.  I  do  not  say  that  she  may  convert 
any  description  of  her  free  inhabitants  or  citizens  into  slaves;  for  slavery 
is  repugnant  to  natural  justice  and  ri:rht,  luvs  no  sup;)  ).-t  in  anv  prin- 
ci  de  of  international  law,  and  is  antagonistic  to  the  genius  and  spirit  of  re 
piblican  g.werninent.  Besides,  liberty  is  the  natural  condition  of  men,  and 
is  world-wide;  wiiile  slavery  in  local,  and  beginning  in  physical  force,  can 
only  be  supported  and  sustained  by  positive  law,  "Slavery,"  says  Montes- 
quieu, "not  only  violates  the  laws  of  nature  and  of  civil  society,  it  also 
wi.mds  the  best  forms  of  government  in  a  democracy  where  all  men  are 
e  jLil.     Slavery  is  contrary  to  the  spirit  of  the  Constitution." 

It  is  not  denied  that  New  York  has  effectually  exerted  her  sovereignty  to 
the  extent  that  the  relation  of  slave-owner  and  slave  cannot  be  maintained 
by  her  citizens,  or  persons  or  citizens  of  any  other  State  or  nation  domiciled 
within  lier  territory,  or  who  make  any  stay  beyond  the  reasonable  halt  of 
wayfarers,  and  that  she  might  rightfully  do.  I  will  not  stop  here  to  inquire 
whether  this  is  not  virtually  conceding  the  whole  question  in  the  case.  It 
is  urged  that  this  is  as  far  as  the  State  had  gone  when  the  present  case 
arose  ;  and,  if  1  comprehend  the  argument  rightly,  as  far  as  she  can  ever  go 
without  transeendinc  restraints  imposed  npon  her  sovereignty  by  the  Consti- 
tution of  the  United  States,  or  violating  the  principles  of  the  law  of  Nations 
as  governing  the  intercourse  of  friendly  States.  I  shall  show  that  neither 
of  these  propositions  are  maintainable,  and  that  in  the  legislation  of  the  State 
on  the  subject  of  slavery,  the  case  of  the  status  during  transit,  has  not  es- 
caped its  intent  and  eflect ;  but  that  if  it  were  otherwise,  when  the  domestic 
laws  reject  and  suppress  the  status  as  a  civil  condition  or  a  social  relation, 
as  matter  of  reason  and  authority,  it  is  never  upheld  in  the  case  of  strangers 
resident  or  in  transit. 

1st.  How  »ar  has  the  State  gone  in  the  expression  of  her  sovereign  will, 
that  slavery,  by  wh:it soever  transient  stay,  shall  not  be  tolerated  upon  her 
soil?  When  negro  slavery  was  first  introduced  and  established  as  an  insti- 
tution in  the  Colony  of  New  York,  is  not  easily  traceable.  It  never  had 
any  foundation  in  the  law  of  nature,  and  was  not  recognized  by  the  coniinon 
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law,    (Sommersett's  case,  Loff's  Rep.  1 ;  S.  C.  20;  Howell's  State  Trials,  2.) 
Yet  it  existed  in  the  Colony  by  force  of  local  law,  and  was  coutiaaed  by' the 
same  sanction  in  a  mild  form  in  the  eastern  part  of  the  State,  after  New 
York  became  an  independent  sovereignty.    The  public  sentiment^  reason  and 
conscience,  however,  continued  to  frown  on  it  until,  in  1817,  steps  were 
taken  by  the  legislative  department  of  the  Government  to  effect  its  total 
abolition  before  1830.  As  indicative  of  the  public  sentiment,  in  1820  the  legis- 
lature, with  unanimity,  adopted  a  resolution  requesting  our  representati'ves 
in  Congress  to  oppose  the  admission  of  any  State  into  the  Uuion,  without 
making  the  prohibition  of  slavery  therein  an  indispensable  condition  of  ad- 
mission ;  and  in  the  preamble  to  the  resolution,  recited,  that  they  considered 
slavery  to  be  an  evil  much  to  be  deplored.     The  Statute  of  1817  provi-le  1 
against  importing,  introducing  or  bringing  into  the  State  on  any  |)r«!:eiii;e 
whatever,  except  in  certain  cases  therein  specified,  persons  held  as  slaves 
under  the  laws  of  other  States.     Amongst  these  cass  was  that  of  a  person, 
not  being  an  inhabitant  of  our  State,  who  should  be  travelling  to  or  from, 
or  passing  through  the  State.   He  might  bring  with  him  any  person  held  by 
him  in  slavery  under  the  laws  of  the  State.     He  might  bring  with  him  any 
person  held  by  him  in  slavery  under  the  laws  of  the  State  from  which  he 
came,  and  might  take  such  person  with  him  from  the  State  of  New  Yotja ; 
but  the  person  held  in  slavery  should  not  reside  or  continue  in  our  State 
more  than  nine  months,  and  if  such  residence  were  continued  beyond  that 
time,  such  person  should  be  free.     These  provisions  against  introducing  or 
bringing  foreign  slaves  into  the  State,  except  in  the  case  of  an  inliabitant  of 
another  State  temporarily  sojourning  in  or  passing  through  this  State,  were 
regnacted  in  the  revision  of  the  Statutes  in  1830,  with  this  additional  sec- 
tion:  "Every  person  born  within  this  State,  whether  white  or  colored,  is 
free ;  every  person  who  shall  hereafter  be  born  within  this  State,  shall  be 
free,  and  every  person  brought  into  this  State  as  a  slave,  except  as  autho- 
rized by  this  title,  shall  be  free."      (1  R.  S.,  656,  657,  §  6;  do.  659,  §  16.) 
Here  was  an  authoritative  and  emphatic  declaration  of  the  sovereign  will, 
that  freedom  should  be  the  only  condition  of  all  descriptions  of  persons, 
resident  or  domiciled  within  the  State,  and  that  no  slave  should  be  brought 
therein,  under  any  pretence  whatever,  except  by  his  master,  an  inhabitant 
of  another  State,  who  was  travelling  to  or  from,  or  passing  through  this 
State.     Thus  slavery  was  left  without  the  support  of  even  the  municipal 
law,  except  in  the  instance  of  sojourners,  and  then  only  for  a  period  of  nine 
months,  anJ  slave-owners  of  other  States  'passing  with  their  slaves  through 
our  own.     But,  in  1841,  even  the  sanction  of  the  municipal  law  in  these 
cases,  wa^  takm  a%vay.     Tlie  Legislature,  in  1841,  repealed  all  the  section* 
of  the  Revised  Statutes  allowing  slaves  to  be  brought  voluntarily  iuto  the 
State,  under  any  circumstances,  leaving  the  provisions  still  in  operation,  that 
no  person  held  as  a  slave  should  be  imported,  introduced  or  brought  into 
the  State  on  any  pretence  whatever;  and  if  brought  in,  should  be  free. 
(Laws  of  1841,  chap.  247.)     That  this  legislation  was  intended  to  reach  the 
ca.se  of  the  transittis  of  the  slave  in  custody  of  an  inhabitant  of  a  slave-hold- 
ing State,  is  evident.     By  the  law  of  1830,  the  privilege  was  secured  to  the 
foreign  slaveholder  of  temporarily  sojourning  in  or  passing  through  the 
States  with  his  slaves.     In  1841  this  privilege  is  taken  away  by  the  affirm- 
ative action  of  the  law-making  power.     So,  also,  by  the  law  of  1840,  any 
person  who,  or  whose  family  resided  part  of  the  year  in  this  State,  and  part 
of  the  year  in  any  other  State,  might  remove  or  bring  with  him  or  them, 
from  time  to  time,  any  person  lawfully  held  by  liim  in  slavery,  into  this 
State,  and  might  carry  such  person  with  him  or  them  out  of  it.     This  was 
denied  by  the  Legislature  in  1841.     The  obvious  intent  and  eflfect  of  the  re- 
pealing act  of  1841,  was  to  declare  every  person  upon  the  soil  of  this  State, 
even  though  he  may  have  been  held  as  a  slave  by  the  laws  of  another  State, 
to  be  free ;  except  in  the  single  instance  of  a  person  held  in  slavery  in  any 
State  of  the  United  States  under  the  laws  tliereof,  who  should  escape  into 
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this  State.  ^  With  the  courtesy  of  this  legislation,  so  far  as  it  might  operate 
to  effect  friendly  intercourse  witli  citizens  of  slaveholding  States,  as  a  judicial 
tribunal,  we  have  nothing  to  do.  We  are  only  to  determine  the  intent  and 
effect  of  tlie  legislation.  It  is  but  just,  however,  to  the  political  power  of 
the  State,  to  remark  that  it  was  not  conceived  in  any  sjjirit  of  irrational 
propagandism  or  partisanship,  but  to  effectuate  a  policy  based  U])on  prin- 
ciple, and  in  accordance  with  public  sentiment.  The  fact  that  it  has  been 
the  law  of  the  State  for  nearly  twenty  years,  and  through  successive  changes 
of  the  political  power,  is  cogent  proof  that  it  rests  upon  the  foundation  of  a 
public  sentiment  not  limited  in  extent  to  any  party  or  faction.  The  effect 
of  the  legislation  was  to  render  the  civil  condition  of  slavery  impossible  in 
oar  own  society.  Liberty  and  slavery,  as  civil  conditions,  mean  no  more 
than  the  establishment  of  law,  and  the  means  to  enforce  or  protect  the  one 
or  the  other.  As  the  utatus  of  slavery  is  sustained  and  sU|>i)  )rtod  exclusively 
by  positive  law,  (and  this  has  bean  so  held  as  to  the  xtatnj^  in  Virginia  by 
her  Courts),  if  we  have  no  law  to  uphold  it,  but,  on  the  contrary,  proscribe 
a'ld  prohibit  it,  it  cannot  exist  for  an  instant  of  time  within  our  jurisdiction, 
(t  Mumford's  Rep.  209:  2  Hen.  (!c  Muinford,  149.)  Of  course  I  mean  with 
tiiis  qualitication,  that  tliere  is  no  duty  or  obligation  in  respect  thereto,  iin- 
|)0sed  on  the  sovereignty  of  the  State  by  tlie  Federal  Constitution,  or  the 
rales  of  international  law. 

2,1.  Is  there  anything  in  ♦.he  Federal  Constitution  to  hinder  the  State  from 
v)"irsuing  her  own  policy  in  reguLu-ing  the  social  and  civil  condition  of  every 
Je<-ription  of  persons  that  are  or  may  come  within  her  jurisdictional  limits, 
or  tiiat  enjoins  on  her  the  duty  of  maintaiiiing  the  stdtus  of  slavery  in  tlie 
case  of  slaves  from  another  State  of  the  Union.  vt)luntaril\»  brought  into  her 
territory?  It  ought  not  to  be  necessary  at  this  dny  to  athrin  the  doctrine, 
thit  til'-'  Federal  Constitution  has  no  concern,  nor  wa-^  it  designed  to  have, 
with  the  social  basis  and  relations  and  civil  conditions  which  obtain  within 
the  several  Stitos.  The  Fed^-ral  Constitution  is  but  the  compact  of  the  peo- 
ple of  sep.irale  and  inlepen  lent  sovereignties,  yielding  none  of  the  rights 
pert.iining  to  those  sovereignties  witliin  their  respective  territorial  limits, 
exf>e;»t  in  a  few  spjcial  cases.  This  was  the  nature  of  the  compact  as  ex- 
plained by  its  framers  and  cotemporaneous  expounders,  and  since  by  the 
Federal  Court*,  aithough  it  has  become  common  of  late  to  strive  to  find 
"«om.4!iing  in  t!iis  b  )n  1  of  Feder.d  Union  to  sustain  and  uphold  a  particular 
social  relati  m  an  1  condition  our^ile  of  the  range  of  the  laws  which  give  it 
vitality.  (Fspart  j  Si:naions.  4  Wash.  C.  C.  Rep.  3.16  ;  Groves  vs.  Slaughter, 
1'5  Peters.  50S;  Prigg  vs.  Commonwealth  of  Penn.,  16  Peters,  611,  625; 
Strader  vs.  Gr.i'ia  n,  lu  11  )warl.  R.  82,  90.)  Although  iixa  status  of  African 
Slavery  had  at  some  time  been  recognized  in  all  of  the  original  States,  at  the 
period  of  the  formation  of  tlie  Federal  Constitution,  some  of  them  had  abol- 
ished tlie  institution,  and  others  were  on  the  eve  of  abolishing  it ;  whilst 
otiiers  were  maiiit.aining  it.  witii  increasing  vigor.  There  are  but  three  sec- 
tions in  the  whole  instru.neat  that  allude  to  the  existence  of  slavery  under 
the  laws  of  any  of  the  States,  and  then  not  in  terms,  hut  as  explained  by  the 
light  of  cotemporaneous  history,  and  in  such  a  way  as  to  stamp  the  institu- 
ti  in  ;vs  local.  These  are  the  provisions  apportionia::  Federal  representation 
and  dire3t  taxation,  (\J.  S.  Con.,  art.  1^2,  sub.  3,)  in  relation  to  "persons 
held  to  labor  in  one  State,  under  the  laws  thereof,  e.scaping  into  another." 
(Con.,  art.  4,  ?  2j,  and  restraining  Congress,  prior  to  18iJS,  from  prohibiting 
'■  the  migration  or  importation  of  such  persons  a"  any  of  the  States  now 
existing,  shall  think  proper  to  admit,"  (Con.,  art.  1,  §  9.) 

The  latter  provision,  it  is  known,  was  urged  with  ranch  earnestness  oy 
t).«.  delegates  from  two  or  three  of  the  Southern  States,  with  the  view  to 
restrain  Congress  fro;n  prohibiting  the  foreign  slave  tnnle  before  1808.  In 
Grover  vs.  Slaughter,  1-5  Peters,  506,  Judge  Mcl^ean  thouirlit  the  provi.<«ion 
recognized  t!ie  power  to  be  in  the  States  to  admit  or  prohii)it  at  the  discre- 
tion oi  each  Slate,  the    introduction  of  slaves  into  her  territory.     He  says  : 
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"The  importation  of  certain  persons,  (meaning  slaves),  which  was  not  toS* 
prohibited  before  1808,   was  Kmited  to  snch  States  then  existing,  as  Hijall 
think  proper  to  admit  them.      Some  of  the  States  at  that  time  prohihitfti 
the  admission  of  slaves,  and  their  right  to  do  so  wa.^  as  strongly  iinplie<l  hy 
this  provision  as  the  right  of  other  States  that  admitted  them."     Hut  iU>i 
provision  has  long  ceased  to  have  any  practical  operation.     Congress  li;i^ 
prohibited  the  importation  of  slaves  into  any  of  the  States  of  the  Unidii, 
and  the  slave  trade  is  declared  to  be  piracy.     The  provision  has  no  imjior- 
tance  now,  except  it  be  to  show,  that  in  the  view  of  the  framers  of  the 
Constitution,   slavery  was  local  in  its  character,  that  the  power  over  it 
belonged  to  the  States  respectively,  and  that  it  was  not  to  be  recognized  or 
receive  any  aid  from  Federal  authority,   but  on  the  contrary,  by  all  the 
means  it  possessed,  Federal  power,  after  1808,  was  to  be  exerted  to  sup- 
press it.     The  provision  in  respect  to  apportioning  representation  in  Con- 
gress, alludes  remotely  and  only  impliedly,  to  the  fact  that  slavery  exi-ted 
in  any  of  the  States.     The  representative  population  was  to  be  "  detfr- 
mined  by  adding  to  the  whole  number  of  tree  persons,    including  those 
bound  to  service  for  a  term  of  years,   and  excluding  Indians  not  taxed, 
three-fifths  of  all  other  persons."      No  duty  or  obligation  was  imposed  on 
the  States;  nor  is  there  the  remotest  sanction  or  recognition  of  slaves  as 
property,  outside  of  the  range  of  the  territorial  laws  which  treat  them  as 
such.     The  third  provision  is  simply  a  con^eat  of  the  States  as  parties  to 
the  Federal  compact  to  the  reclamation  of  fugitives  from  service.     In  speak- 
ing of  this    clause,  Judge  Story  said,  in  delivering   the   opinion    of  the 
Supreme  Court  of   the  United  States,  in  (Prigg  vs.  Com.  of  Pennsylva- 
nia.) "■  by  tlie  general  laws  of  nations,  no  nation  is  bound  to  recognize 
the  state  of  slavery  as  to  foreign  slaves  found  within  its  territorial  domi- 
nions, when  it  is  in  opposition  to  its  own  policy  and  institutions,  in  favor 
of  tlie  subjects  of  other  nations  where  slavery  is  recognized.     If  it  does 
it.    it  is  a  matter  of  comity  and  not  as  a  matter  of  international  right. 
The  state  of  slavery  is  deemed  to  be  a  municipal  regulation  'founded  upoa 
and  limited  to,  the  range  of  the  territorial  laws.      This  was  fully  recog- 
nized in  Sommersett's  case,  which  was  decided  before  the  American  Revo- 
lution.     It  is  manifest  from  this  consideration,  that  if  the  Constitution 
had  not  contained  this  clause,  every  non-slaveholding  State  in  the  Union 
would    have    been  at  liberty  to  have   declared  free  all   ninaway   slaves 
coming  within  its  limits,  and  to  have  given  them  entire  immimity  and 
protection  against  the  claims  of  their  masters ;  a  course  which  would  have 
created  the  most  bitter  animosities,  and  engendered  perpetual  strife  between 

the  different  States The  clause  was  accordingly  adopted  into 

the  Constitution  by  the  unanimous  consent  of  the  framers  of  it ;  a  proof  at 
once  of  its  intrinsic  and  practical  necessity."  The  learned  judge  was  right 
in  saying  that  the  clause  as  it  stands  in  the  instrument,  was  adopted  with 
entire  unanimity;  but  it  was  not  adopted  as  originally  reported.  There 
were  many  eminent  and  patriotic  men  in  and  out  of  the  convention,  both 
north  and  south,  that  did  not  contemplate  that  slavery  was  to  be  perpetual 
in  any  of  the  States  of  the  Union,  and  amongst  these  was  the  illustrious  pre- 
siding oflBcor  of  the  convention  from  Virginia.  It  was  certainly  inconsis- 
tent with  the  principle  that  lies  at  the  foundation  of  our  government.  In 
incorporating  the  fugitive  slave  provision  in  the  Constitution,  the  conven- 
tion was  careful  not  to  do  anything  which  should  imply  its  sanction  of  slh- 
very  as  legal.  The  provisions  as  originally  reported,  read,  "  legally  held  ij 
service,"  and  it  was  amended  by  striking  out  the  word  "  legally  "  and  made 
to  read  "  held  to  service  or  labor  in  one  State,  tmder  the  laws  theroof." 
(Vide  Journal  384;  Madison's  works,  1588,  1589).  -< 

So,  also,  the  word  "  service  "  was  substituted  for  "  servitude,"  on  n.otioa 
of  a  delegate  from  Virginia ;  the  latter  being  descriptive  of  slaves,  (b  Mad- 
ison's Works,  1669).  The  term  "  slave  "  is  not  used  in  the  Constitutioo, 
and  if  the  phrase  "  a  person  held  to  service  or  labor  in  one  State  under  tba 
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laws  thereof,"  is  to  be  construed  as  meaning  slaves,  then  the  FeJerul  Cun- 
etitulion  treats  slaves  as  persons  and  not  as  property,  and  it  act^  upon  tbein 
as  persons  and  not  as  property,  though  the  lar.  er  chaiajter  may  be  given  to 
them  by  the  laws  of  the  Slates  in  wliich  slavery  is  tolerated.     It  is  entirely 
clear  that  the  Convention  was  averse  to  giving  any  sanction  to  the  law  of 
slavery,  by  an  express  or  inij)lied  acknowledgment  that  human  beings  could 
be  made  the  subject  of  proi)erty  ;  and  it  is  moreover  manifest,  from  all  the 
provision^  of    the   Constitution,    and  from    cotemporaneous   history,  that 
the  ultimate  extinction  of  slavery  in  the   United  States,  by  the  legislation 
and  action  of  the  State  governments  (instead  of  adopting  or  devising   any 
means  or  legal  machinery  for  perpetuating  it),  was  contemplated  by  m;iay  of 
the  eminent  statesmen  and  patriots  who   framed   the  Federal  Constitutioa, 
and  their  cotemporaries,  both  North  and  South.     The  provision  in  relation 
to  fugitives  from  service   is  the  only  one  in  the  Constitutioa  that,  by  any 
intendment,  supports  the  right  of  a  slave-owner   in  his  own  State,  or  in 
another  State.     This,  by  its  terms,  is  limited  to  its  special  case,  and  neces- 
sarily excludes  Federal  intervention  in  every  other.     This  has  been  always 
so    regarded  by  the  Federal  Courts;    and  the  cases  unifurmly  recognize 
the  doctrine,  that  both  the  Constitution  and  laws  of  the  United  State*, 
apply  only  to  fugitives   escaping  from  one  State  and  fleeing  to  another; 
that  "beyond  this   the  power  over  the  subject  of  slavery  is  exclusively  with 
the  several  States,  and  that  tlieir  action  cannot  be  controlled  by  the  Fede- 
ral Government.     Indeed,  the  exclusive  right  of  the  State  of  Jlissouri  to 
determine  and  regulate  the  status  of  persons  within  her  territory,  was  the 
only  point  in  judgment   in  the   Dred  Scott  case,  and  all  beyond  this  wa» 
obiter.     (Ex  parte  Simmons,  4  Wash.  C.  C.  Rep.,  390 ;  Groves  r«.  Slaughter. 
10  Peters,  5u»  ;  Strader  vs.  Graham,  10  Howard,  92).     Any  other  doctrine 
might  prove  more  disastrous  to  the  status  of  slavery  than  that  of  Liberty 
in  the  States,  lor,  from  tiie  moment  that  it  is  conceded  that  by  the  exercioe 
of  any  powers   granted  in  the  Constitution   to  the  Federal  Government,  it 
may  rightly  interfere  in  the  regulation  of  the  social  and  civil  condition  of 
any  description  of  persons  within  the  territorial  limits   of  the   respective 
Slates  of  tlie  Union,  it  is  not  difficult  to  foresee  the  ultimate  result. 

The  provision  of  the  Federal  Constitution  conferring  on  Congress  the 
power  to  regulate  commerce  among  the  several  States,  is  now  invoked  as  a 
,  restraint  upon  State  action.  It  is  difficult  to  perceive  how  this  provision 
can  have  any  application  to  the  case  under  consideration.  It  is  not  pre- 
tended that  the  persons  claimed  to  be  held  as  slaves  were  in  transit  to  Tesiis 
as  articles  of  commerce  ;  nor  that,  being  with  their  alleged  owner,  on  board 
a  coasting  vessel,  enrolled  and  licensed  under  the  laws  of  Congress,  such 
vessel  was  driven  by  stress  of  weather  or  otherwise,  into  the  navigable 
waters  of  the  State.  Indeed,  the  case  showed  that  their  owner  had  volun- 
tarily brought  them  into  the  State :  that  taking  passage  from  Norfolk  to 
New  York,  his  acd  their  voyage  in  the  coastiug  steamer  Lad  terminated 
and  he  was  sojourning  in  the  city  with  them,  awaiting  the  opportunity  to 
start  on  a  new  voyage  to  Texas.  It  is  certainly  not  the  case  of  the  owuer 
of  sla\43S,  passing  irom  one  slave  State  to  another,  being  compelled  by  acci- 
dent or  distress,  to  touch  or  land  in  this  State.  In  such  case,  probably,  our 
law  would  not  act  upon  the  status  of  the  slave,  not  being  witiiin  it«  epint 
and  intention ;  but  as  Congress  has  not  yet  nndertoken  to  rei^lale  the 
iuternal  slave  trade,  even  it'  it  has  authority  to  do  so,  in  no  just  bciiM;  c^uld 
even  such  a  case  be  said  to  raise  the  question  of  the  right  of  Federal  inter- 
vention. But  in  no  view  can  the  provision  empowering  Congre.-w  tu  regu- 
late commerce  among  the  States,  affect  the  power  of  the  re'^jn-'Ctive  btat«« 
over  the  subject  of  slavery.  Even  those  who  have  contended  for  the  right 
in  Congress,  under  the  commercial  power,  as  it  is  called,  to  regulate  the 
traffic  in  slaves,  among  the  several  States,  admit  that  it  is  competent  lor  a 
State,  with  the  view  of  etfv^ctuating  its  system  of  j>olicy  in  the  abolition  of 
slavery,  tu  eutuely  prohibit  the  importation  of  slavoa,  for  any  yuryomi,  lOM 
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her  territory.  Bat  apart  from  effectuating  any  object  of  policy  or  promoting 
any  rule  of  policy,  the  power  over  the  whole  subject  is  with  the  States 
respectively;  and  this  w:\s  so  declared  by  the  Supreme  Federal  Court,  in 
iJroves  vs.  Slaughter,  (15  Peters,  508,)  a  case  in  which  it  was  attempted  to 
be  ni'ged  that  a  provision  in  the  Constitution  of  Mississippi  prohibiting  the 
importation  of  slaves  into  that  State  for  sale,  was  in  condict  with  the  com- 
mercial power  of  the  Federal  Government.  As  was  said  by  Chief  Justice 
Taney,  in  that  case,  "  each  of  the  States  has  a  right  to  determine  for  itself 
whether  it  will  or  will  not  allow  persons  of  this  description  (slaves) 
to  be  brought  within  its  limits  from  another  State,  either  for  sale  or  for  any 
other  purpose,  and  also  to  prescribe  the  manner  and  mode  in  which  they 
may  be  introduced,  and  to  determine  their  condition  and  treatment  within 
their  respective  territories;  and  the  action  of  the  several  States  upon  this 
subject  cannot  be  controlled  by  Congress,  either  by  virtue  of  its  power  to 
regulate  commerce,  or  by  virtue  of  any  other  power  conferred  by  the  Con- 
stitution of  the  United  States." 

The  case  of  Groves  va.  Slaughter  was  deemed,  at  the  time,  to  have  set- 
tied  the  question  against  the  right  in  Congress,  under  the  commercial  claim, 
to  regulate  the  internal  slave  trade  or  to  interfere  in  any  way  with  the 
power  ot  the  Stated  to  severally  protect  themselves,  under  any  and  all  cir- 
cumstances, against  an  external  evil.  The  constitutional  pro  vis  on  that 
"tlie  citizens  of  each  State  shaD  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States,"  (U.  S.  Con.,  Art.  4,  §  2,  sub.  1) 
is  also  invoked  as  having  some  bearing  on  the  question  of  the  appellant's 
right.  I  think  this  is  the  tirst  occasion  in  the  juridical  history  of  the  country 
that  an  attempt  has  been  made  to  torture  this  provision  into  a  guaranty  of 
the  right  of  a  slave-owner  to  bring  his  slaves  into,  and  hold  them  for  any 
purpose  in  a  non-slaveholding  State.  The  provision  was  always  understood 
as  having  but  one  design  and  meaning,  viz. :  to  secure  to  the  citizens  of 
every  State,  within  every  other,  the  priv'deges  and  immunities  (whatever 
they  might  be)  accorded  in  each  to  its  own  citizens.  It  was  intended  to 
guard  against  a  State  discriminating  in  favor  of  its  own  citizens.  A  citizen 
of  Virginia  coming  into  New  York  was  to  be  entitled  to  all  the  privileges  and 
immunities  accorded  to  the  citizens  of  New  York.  lie  was  not  to  be  received 
or  treated  as  an  alien  or  enemy  in  the  particular  sovereignty.  Prior  to  the 
adoption  of  the  Federal  Constitution,  and  even  under  the  Confederation,  the 
only  kind  of  citizeaship  was  that  which  prevailed  in  the  respective  States. 
The  articles  of  confederation  provided  "that  the  free  inhabitants  of  each  of 
the  States,  (paupers,  vagabonds,  and  fugitives  from  justice  excepted,)  shonld 
be  eucitled  to  all  privileges  and  immunities  of  free  citizens  in  the  several 
States ;  and  the  people  of  each  State  should  have  free  ingress  and  regress  to 
and  from  any  other  State,  and  shonld  eiyoy  therein  all  the  privileges  of  trade 
and  commerce,  subject  to  the  same  duties,  impositions  and  restrictions  as 
the  inhabitants  thereof^  respectively."  (Art.  4.)  This  article  limited  the 
right  to  the  free  inhabitants  of  the  States,  implying  that  there  were  inhabitants 
of  the  States  in  the  Confederacy  that  were  not  free,  and  to  whom  the  privi- 
leges and  immunities  were  not  extended.  But  when  the  framers  of  the 
Coiwtitutioii  came  to  remodel  this  clause,  having  conferred  exclosive  power 
upon  the  Federal  Government  to  regulate  commercial  intercourse,  and" 
imposed  the  obligation  upon  the  States,  respectively,  to  deliver  up  fugitives^, 
escaping  from  service,  and  being  unwilling  even  impliedly  to  sanction,  hf 
Federal  authority,  the  legality  of  the  state  of  slavery,  they  omitted  ihft. 
provisions  of  the  article  in  relation  to  commercitJ  intercourse,  and  substi- 
tuted for  the  words,  *'  the  free  inhabitants  of  each  State,"  the  words,  ''  the 
.  citizens  of  each  State,"  and  made  the  provision  to  read  aa  it  now  stands  in 
the  Constitution.  If  the  provision  can  be  conatraed  t»  confer  upon  a  citizen 
« of  Virginia  the  privilege  of  holding  slaves  in  New  York,  when  there  is  no 
.law  to  uphold  the  $tatu^  and  the  privilege  is  denied  to  our  own  citizens, 
ttliou  Judge  Story  and  the  Federal  Court,  fell  into  a  grave  error  in  the  opinion 
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that  if  it  were  not  for  the  fagitivo  slave  provision,  New  York  would  have 
been  at  liberty  to  have  declared  free,  all  slaves  coming  within  hor  limits,  and 
have  given  them  entire  immunitj  and  protection;  and  so,  also,  did  Ch.  J. 
Taney  mistake  the  character  of  the  inntrument,  when  declaring  that  there  was 
nothing  in  the  Constitution  to  control  the  action  of  a  State  in  relation  to 
slavery  within  her  limits.  But  it  seems  a  work  of  supererogation  to  pursue 
this  inquiry.  It  never  yet  has  been  doubted  that  the  sovereign  powers  vested 
in  the  8tate  governments  remain  intact  and  unimpaired,  except  so  far  as  they 
are  granted  to  the  government  of  the  United  States;  and  that  tlie  latter 
government  can  claim  no  powers  which  are  not  granted  to  it  by  tlie  Con- 
stitution, either  expressly  or  by  necessary  implication.  There  is  no  grant  of 
power  to  the  Federal  Government,  or  no  provision  of  the  Constitution  from 
which  any  can  be  implied  over  the  subject  of  slavery  in  the  States,  except 
in  the  single  case  of  afugitive  from  service.  The  general  power  is  with  the 
States,  except  that  it  has  been  specially  limited  by  the  Federal  Constitution  ; 
and  this  special  limitation  has  been  rightly  considered  as  a  forcible  implica- 
tion in  proof  of  the  existence  of  the  general  power  in  the  States.  So  it  was 
considered  in  Lunsford  V8.  Coquiellon  (1-t  Martin's  R.,  40S)  a  case  arising  in 
a  slaveholding  State,  in  which  the  authority  of  States  was  fully  recognized 
to  make  laws  dissolving  the  relation  of  master  and  slave.  Such  a  construc- 
"tion  of  the  Constitution  and  t.'ie  law  of  the  United  States,  say  that  Court, 
c.ui  work  injury  to  no  one,  for  the  principle  acts  only  on  the  willing,  and 
coleuti  noil  jit  injuria. 

3.  Js  the  State,  upon  principles  of  comity,  or  any  rule  of  public  law, 
having  force  within  the  State,  re  jairel  to  recognize  and  support  the  rela- 
tion of  master  and  slave,  between  strangers  sojourning  in  or  passing  through 
her  territory  ?  The  relation  exists,  if  at  all,  under  the  laws  of  Virginia,  and 
it  is  not  claimed  that  there  is  any  paramount  obligation  resting  on  this 
State  to  recognize  and  administer  the  laws  of  Virginia  within  her  territory, 
if  they  be  contrary  or  repugnant  to  her  policy  or  prejudicial  to  her  interests. 
She  may  voluntarily  concede  that  the  foreign  law  shall  operate  within  her 
jurisdiction  and  to  the  extent  of  such  concession,  it  becomes  a  part  of  her 
municipal  law.  Comity,  however,  never  can  be  exercised  in  violation  of 
our  own  laws;  and  in  deciding  whether  comity  requires  any  act,  we  look 
to  our  own  laws  for  authority.  There  can  be  no  application  of  the  prin- 
ciples of  comity  when  the  State  absolutely  refuses  to  recognize  or  give  effect 
to  the  foreign  law,  or  the  relation  it  establishes,  as  being  inconsistent  with 
her  own  laws,  and  contrary  to  her  policy.  The  policy  and  will  of  the  State 
in  respect  to  the  toleration  of  slavery,  in  any  form,  or  however  transient 
the  stay,  within  her  territory,  h;is  been  distinctly  and  unmistakably  ex- 
pressed. Before  the  repealing  ait  of  1841,  our  statutes  operated  to  abso- 
lutely dissolve  the  relation  of  raa~:er  and  slave,  and  make  the  latter  a  free- 
man, except  in  the  case  of  amastv.-!-  and  slave,  inhabitants  of  another  State, 
temporarily  in,  or  passing  throug:i  the  State.  In  the  latter  cases,  though 
the  master  could  obtain  no  affirm.i  .i  ve  aid  from  the  municipal  law  to  enforce 
restraint  of  the  liberty  of  the  shu  e,  yet  the  State,  exercising  comity,  ex- 
pressly permitted  the  relation  U>  exist  for  the  space  of  nine  months.  To 
this  extent  the  State  consented  t!i  it  the  fo^eigQ  law  of  slavery  should  have 
effect  within  her  limits,  and  the  :  c-lation  of  master  and  slave  was  not  to  be 
dissolved  by  force  of  the  municii)  d  law,  unless  the  stay  was  continued  be- 
yond nine  months.  There  can  be  no  doubt  that  without  this  express 
exception,  the  statute  of  1830  wu  ild  have  enacted  directly  upon  the  statm 
of  anj'  slave  brought  voluntarily  into  the  State,  and  made  him  a  freeman. 
As  a  matter  of  comity,  however,  tlie  will  of  the  State  then  was,  that  in  the 
case  of  an  inhabitant  of  anothoi-  State,  passing  through  our  territory  with 
his  slaves,  the  status  of  the  latt^-r  should  not  be  affected  by  our  laws.  But, 
in  1841,  the  State,  by  actual  leg.ilation,  abrogated  the  permission  accorded 
to  slavery  during  transit,  and  declared  it  to  be  her  will  that,  under  all  cir- 
cuhistances,  a  slave  voluntarily  bruught  into  the  State,  sliuuld  be  free,  and 
tlmt  the  statics  should  not  be  tolerated  within  her  borders.     It  is  for  the 
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State  to  establish  the  rule,  and  exercise  comity,  and  not  the  Court?  in  her 
behalf,  and  she  may,  or  nay  not,  as  she  chooses,  exercise  it.     The  Courts 
have  but  the  power  of  determining  whether  the  comity  inquired  of,  be  in- 
dicated by  her  policy  and  actual   legislation.      The  State   has  declared, 
through  her  legislature,  that  the  status  of  African  Slavery  shall  not  exist, 
and  her  laws  transform  the  slave  into  a  freeman,  the  instant  he  is  brought 
voluntarily  upon  her  soil.    Her  will  is  that  neither  upon  principles  of  comity 
to  strangers  passing  ttirough  her  territory,  nor  in  any  other  way,  shall  the 
relation  of  slave-owner  and  slave  be  upheld  or  supported.     Instead,  there- 
fore, of  recognizing  or   extending   any  law  of  comity,   towai'd  a  slave- 
owner, passing  through  her  territory  with  his  slaves,  she  refuses  to  recog- 
nize or  extend  such  comity,  or  allow   the  law  of  the  sovereignty  which 
sustains  the  relation  of  master  and  slave,  to  be  administered  as  a  part  of  the 
law  of  the  State. — She  says,  in  effect,  to  the  foreign  slave-owner,  if  you 
bring  your  slaves  within  the  State,  on  any  pretence  whatever,  neither  by 
comity  nor  in  any  other  way,  shall  the  municipal  law  let  in  and  give  place 
to  the  foreign  law  ;  but  that  the  relation  established  and  sustained  only  hy 
the  foreign  municipal  law  shall  terminate,  and  the  persons  before  held  as 
slaves,  shall  stand  upon  her  soil  in  their  natural  relations  as  men  and  free- 
men.    It  is  conceded  that  she  may  go  to  this  extent  if  there  be  no  restraint 
on  her  action  by  the  Federal  Constitution ;  and  to  this  extent,  I  think,  her 
policy  and  actual  legislation  clearly  imlicite  tliat  she  has  gone.    But  if  there 
were  no  actual  legislation  reaching  the  case  of  slavery  in  transit,  the  policy 
of  the  State  would  forbid  the  sanction  of  law  and  the  aid  of  public  force  to 
the  proscribed  status  in  the  case  of  strangers  within  our  territory.     It  is 
the  stat'is,  the  unjust  and  unnatural  relaiiou  which  tlie  policy  of  the  State 
aims  to  suppress,  and  her  policy  fails,  at  least,  in  part,  if  the  status  be  upheld 
at  all.     Upon  the  same  rule  that  she  would  permit  the  Virginia  lady  in 
this  case  to  pass  through  her  territory  with  slaves,  she  would  be  constrained 
to  allow  the  slave-trader,  with  his  gang,  to  pass  even  at  the  risk  of  public 
disorder,  which  would  inevitably  attend  such  a  transit.     The  State  deems 
that  the  public  peace,  her  internal  safety,  and  domestic  interests  require 
the  total  suppression  of  a  social  condition  that  violates  the  law  of  nature  : 
(Virginia  BiU  of  Rights,  §  1,  15,)  a  status  declared  by  Lord  Mansfield,  in 
Sommersett's  case,  to  be  "of  such  a  nature  that  it  is  incapable  of  being 
introduced   on  any  reasons,  moral  or   political ;"    that  origuiates  in  the 
predominance  of  physical  force,  and  is  continued  by  the  mere  predominance 
of  a  social  force,  the  subject  knowing  or  obedient  to  no  law  but  the  will  of  the 
master,  and  all  of  whose  issue  is  involved  in  the  misforttme  of  the  parent :  a 
status  which  the  law  of  nations  treats  as  resting  on  force  against  the  right, 
and  finding  no  support  outside  of  the  municipal  law  which  establishes  it.  (Tay- 
lor's Elements  of  Civil  Law,  429 ;  Sommersett's  case,  20 ;  Howell's  State 
Trials,  2  ;  2  Deveraux's  Rep.,  263.) 

Why  shotild  not  the  State  be  able  to  utterly  suppress  it  within  her  juris- 
diction ?  She  is  not  required  by  the  rule  of  the  law  of  nations  which  per- 
mits the  transit  of  strangers,  and  their  property,  through  a  friendly  State,  to 
uphold  it.  Men  are  not  the  subject  of  property  by  such  law,  nor  by  any 
law,  except  that  of  the  State  in  which  the  status  exists;  not  even  by  the 
Federal  Constitution,  which  is  supposed  by  some  to  have  been  made  only  to 
guard  and  protect  the  rights  of  a  particular  race,  for  in  that,  human  beings, 
without  regard  to  color  or  country,  are  treated  as  persons  and  not  as  property. 
The  public  law  exacts  no  obligation  from  this  State  to  enforce  the  municipal 
law  which  makes  men  the  subject  of  property ;  bat  by  that  law,  the  stran- 
gers st;md  upon  our  soil  in  their  natural  condition  as  men.  Nor  can  it 
be  justly  pretended  that  by  the  principle  -which  attributes  to  the  law  of  the 
dvimicile  the  power  to  fix  the  civil  status  of  persons,  any  obligation  rests  on 
the  State  to  recognize  and  uphold  within  her  territory  the  relation  of  slave- 
owner and  slave  between  strangers.  So  far  as  it  may  be  done  without  pre- 
judice to  iier  domestic  interests,  she  may  be  required  to  recognize  the  conse 
qaence  of  the  status  existing  abroad  in  reference  to  subjects  within  her  own 
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jurisdiction  ;  and  when  it  is  bronght  within  her  limits,  and  is  there  permis 
sible  as  a  domestic  regulation,  to  recognize  the  foreign  law  as  an  authentic 
origin  and  support  of  the  actual  status,  (Story's  Conflict  of  Laws,  §5  51,  89, 
96,  113,  114,  104,  620,  624.)  But  no  farther  than  they  are  consistent  with 
her  own  laws,  and  not  repugnant  or  prejudicial  to  her  domestic  policy  and 
interests,  is  the  State  required  to  give  effect  to  these  laws  of  the  domicile. 

My  conclusions  are,  that  legal  cause  was  not  shown  for  restraining  the 
colored  persons,  in  whose  behalf  the  writ  of  Habeas  Corpus  was  issued  of 
their  liberty ;  and  that  they  were  rightly  discharged.  I  have  aimed  to  examine 
the  questirm  involved  in  a  legal  and  not  in  a  political  aspect ;  the  only  view, 
in  my  judgment,  becoming  a  judicial  tribunal  to  take.  Our  laws  declare 
these  to  be  free ;  and  there  is  nothing  which  can  claim  the  authority  of  law 
within  this  State,  by  which  they  may  be  held  as  slaves.  Neither  the  law  of 
nature  or  nations,  or  the  Federal  Constitution  impose  any  duty  or  obligation 
on  the  State  to  maintain  the  state  of  slavery  within  her  territory,  in  any 
form  or  under  any  circumstances,  or  to  recognize  and  give  effect  to  the  law 
of  Virginia,  by  which  alone  the  relation  exists,  nor  does  it  find  any  support 
or  recognition  iu  the  common  law. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 
Davies,  Bacon  and  Welles,  JJ.,  concurred. 

OPIXIOX  OF  MPt.  JUSTICE  CLERKE,  DISSENTING. 

Clekke  J.,  dissenting.  A  considerable  proportion  of  the  discussion  in 
this  case  was  occupied  by  observations,  not  at  all  necessary  toaproperdispo- 
tition  of  it ;  nor  were  they  calculat-ed  in  the  slightest  degree,  in  my  opinion, 
to  aid  the  Court  in  solving  the  question  presented  for  its  determination. 
Whether  slavery  is  agreeable,  or  in  opposition  to  the  law  of  nature,  whether 
it  is  morally  right  or  wrong,  whether  it  is  expedient,  or  inexpedient,  whether 
the  African  race  are  adapted  by  their  physical  and  moral  organization  only 
to  this  condition,  whether  they  can  be  induced  to  labor  only  Ijy  compulsion, 
whether  the  fairest  and  most  fertile  portions  of  the  earth — those  lying  near 
and  within  the  tropical  zones — can  only  be  cultivated  to  any  extent  by  that 
race,  and  whether  if  without  their  labor,  therefore,  this  large  portion  of  the 
globe  will,  contrary  to  the  manifest  design  of  the  Creator,  continue  or 
become  a  sterile  waste,  are  questions  very  interesting  within  the  domain  of 
tlieology  or  ethics,  or  political  economy — but  totally  inappropriate  to  the 
discussion  of  the  purely  legal  questions  now  presented  for  our  consideration. 
Those  questions  are,  1st.  Whether  the  Legislature  of  this  State  has  declared 
that  all  slaves  brought  by  their  masters  into  it  under  any  circumstances 
wliatever,  even  for  a  moment,  shall  be  free;  and  2d,  if  it  has  so  declared, 
had  they  the  constitutional  power  to  do  so. 

I.  The  act  ])assed  in  1817,  and  reenacted  in  1830,  declares  that  no  person, 
held  as  a  slave,  shall  be  imported,  introduced  or  brought  into  this  State,  on 
any  pretence  whatsoever,  except  in  the  cases  therein  specified,  and  that 
every  such  person  shall  be  free.  One  of  the  excepted  cases  allowed  a  per- 
son, not  an  inhabitant  of  this  State,  travelling  to  or  from,  or  passing  through 
it,  to  bring  his  slave  here  and  take  him  away  again,  but  if  the  slave  con- 
tinued here  more  than  nine  mouths,  he  should  be  free.  These  exceptions 
were  repealed  by  an  act  passed  May  25,  1841,  amending  the  Kevised 
Statutes,  iu  relation  to  persons  held  in  slavery.  Although  there  aj)pears  to 
be  no  ambiguity  in  the  language  of  those  acts,  I  am  not  surprised  that  some 
incredulity  has  been  expressed  in  relation  to  their  entire  meaning.  What, 
it  may  be  plausibly  asked,  could  be  the  object  of  the  Legislature  in  interfer- 
ing with  persons  passing  through  our  territory?  It  is  not  to  be  supposed 
a  priori,  thai  any  one  member  of  the  brotherhood  of  States  would  adopt 
auy  legislation  for  the  purpose  of  aflfectiug  persons,  with  whom,  as  a  social 
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or  political  commnnity,  it  has  no  possible  concern.  If  the  slave  were  to 
remain  here  for  any  time,  legislators  may.  indeed,  fear  some  detriment,  some 
demoralization  from  his  presence,  bnt  what  could  the  most  nervous  or  fas- 
tidious guardians  of  the  public  interest  apprehend  from  persons  passine 
through  the  State.  Neither  could  it  add  one  jot  or  one  tittle  to  the  sum  oi 
slavery  in  the  world.  To  suppose,  therefore,  it  may  be  said,  that  the  acts 
referred  to,  aimed  at  such  persona,  would  be  impating  a  spirit  of  the  most 
wanton  aggression  to  the  legislators  who  passed  them.  It  would  be  mere 
propagandism,  of  which  we  should  not  suppose  any  community  capable  who 
were  not  in  a  condition  of  revolutionary  excitement  and  fanatical  exaIt£U)ion, 
like  that  of  the  French  people,  during  their  first  revolution,  when  they 
undertook  to  force  their  theories  of  spartous  democracy  on  the  other 
nations  of  Europe,  disturbing  its  peace  for  more  than  twenty  years,  and 
causing  wide-spread  slaughter  and  desolation.  But,  notwithstanding  all 
these  reasons,  which  may  be  plausibly  suggested  In  considering  the  intent  of 
the  Legislature,  the  language  of  the  acts  referred  to,  is  too  plain  to  admit  of 
any  duubt  of  that  intent.  It  evidently  intended  to  declare  that  all  slaves 
voluntarily  brought  into  this  State,  nnder  any  circnmstances  whatever, 
should  become  instantly  free. 

II.  But  it  is  a  question  of  ranch  greater  diflBculty,  whether  they  had  the 
Constitutional  power  to  do  so. 

New  York  is  a  member  of  a  confederacy  of  free  and  sovereign  Statesi, 
united  for  certain  specific  and  limited  purposes,  under  a  solemn  written 
covenant.  And  this  covenant  not  only  establishes  a  confederacy  of  States, 
but  also,  in  regard  to  its  most  material  functions,  it  gives  it  th«  cha- 
racter of  a  homogeneous  national  jgovemment.  The  Constitution  is  not 
alone  federal,  or  alone  national ;  but,  by  the  almost  divine  wisdom,  which 
presided  over  its  formation,  while  its  framers  desired  to  preserve  the  inde- 
pendence and  sovereignty  of  each  State  within  the  sphere  of  ordinary 
domestic  legislation,  yet  they  evidently  designed  to  incorporate  this  people 
into  one  nation,  not  only  in  its  character  as  a  member  of  the  great  family 
of  nations,  but  also  as  to  the  internal,  moral,  social  and  political  effect  of  the 
Union  upon  the  people  thera^^elve3.  It  was  essential  to  this  grand  design, 
that  there  should  be  as  free  and  as  unintemipted  an  intercommunication 
between  the  inhabitants  and  citizens  of  the  different  States  as  between  the 
inhabitants  and  citizens  of  the  same  State.  The  people  of  tlie  United 
States,  therefore,  "  in  order  to  form  a  more  perfect  union''  than  had  existed 
under  the  old  confederacy,  declare  and  provide  among  other  things  in  the 
Constitution,  under  which  we  have  now  the  privilege  of  living,  that  Con- 
gress (alone)  shall  have  power  to  regulate  commerce  among  the  several 
States,  to  establish  a  uniform  rule  of  naturalization,  and  uniiorm  laws  oa 
the  subject  of  bankruptcies,  to  coin  money  as  the  genuine  national  circuit 
ing  medium,  to  regulate  its  value,  to  fix  the  standard  of  weights  and  mea- 
sures, to  establish  post  offices  and  post  roads,  to  promote  the  progress  of 
science  and  the  useful  arts  by  securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writing  and  discoyeries. 
It  also  provides  that  no  tax  or  duties  shall  be  laid  on  articles  exfxjrted  from 
any  State,  and  that  no  preference  shall  be  given,  by  any  regulation  of  com- 
merce, or  revenue,  to  the  ports  of  one  State  over  another,  that  vessels 
bound  to  or  from  one  State  shall  not  be  obliged  to  enter^  clear  or  pay  (jlatiea 
in  another ;  that  full  faith  or  credit  shall  be  given,  in  each  State,  to  tho 
public  acts,  records  and  judicial  proceedings  of  every  other  State,  and  that 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  States.  The  people,  in  adopting  this  Con.^titution, 
declare,  in  its  very  preamble,  tliat  they  intended  to  form  a  more  perfect  union 
than  had  bound  them  under  the  old  articles  of  confederation,  the  fourth  article 
of  which  declares,  that  the  better  to  secure  and  perpetuate  mutual  friend- 
nhip  and  intercourse  among  the  people  of  the  different  States,  the  free  inlia- 
bitants  of  each  State  should  be  entitled  to  all  the  privileges  and  immuui- 


THE   OPINION    OF   JUSTICE   CLERKE.  141 

ties  of  free  citizens  in  the  several  States.  That  the  people  of  each  State 
ehonld  have  free  ingress  to  and  frona  any  other  State,  and  ehoold  enjoy 
therein  all  the  privileges  of  trade  and  commerce,  as  the  inhabitants  thereof 
respectively,  subject  to  the  same  duties,  impositions  and  restrictions;  pro- 
vided that  these  restrictions  shall  not  extend  so  far  as  to  prevent  the  remo- 
val of  property  imported  into  any  State  to  any  other  State,  of  which  the 
owner  is  an  inhabitant.  Most  assuredly  the  people  who  adopted  the  pre- 
sent Constitution  did  not  intend  that  the  intercourse  between  the  people  of 
the  ditFerent  States  should  be  more  limited  or  restricted  than  the  States,  in 
their  corporate  capacity,  provided  in  the  articles  o!  confederation.  On  the 
contrary,  they  contemplated,  as  we  have  seen,  a  n:ore  perfect  union,  and  a 
more  perfect  and  unrestricted  intercourse ;  and  they  amply  secured  it  by 
the  provisions  to  which  I  have  referred. 

Is  it  consistent  with  this  purpose  of  perfect  union  and  perfect  and  unres- 
tricted intercourse,  that  property  which  the  citizen  of  one  State  brings 
into  another,  for  the  purpose  of  passing  through  it  to  a  State  where  he 
intends  to  take  up  his  residence,  shall  be  confiscated  in  the  State  through 
which  he  is  passing,  or  shall  be  declared  to  be  no  property  and  liberated 
from  his  control  ?  If  he,  indeed,  brings  his  property  voluntarily,  with  tlie 
des/gn  of  taking  up  his  residence  in  another  State,  or  sojourning  there  for 
any  purpose  of  business,  even  for  a  brief  period,  he  subjects  himself  to  the 
legislation  of  that  State,  with  regai-d  to  hie  personal  rights  and  the  right'' 
re'ating  to  property. 

By  the  law  of  nations,  the  citizens  of  one  government  have  a  right  of 
passage  through  the  territory  of  another,  peaceably,  fur  business  or  plea- 
sure ;  and  the  latter  acquires  no  right  over  such  person  or  his  property. 
This  pri\ilege  is  yielded  between  foreign  nations  towards  each  other  with- 
out any  express  compact.  It  is  a  principle  of  the  unwritten  law  of 
nations. 

Of  course  this  principle  is  much  more  imperative  on  the  several  States  than 
between  foreign  nations  in  their  relation  toward  each  other.  For,  it  can 
be  clearly  deduced,  as  we  have  seen  from  the  compact,  on  which  their  union 
is  ba3e<l.  Therefore,  making  this  principle  of  the  law  of  nations,  applica- 
ble to  the  compact,  which  exists  between  the  several  States,  we  say,  that  the 
citizens  of  any  one  State  have  a  right  of  passage  through  the  territory  of 
another,  peaceably,  for  business  or  pleasure ;  and  the  latter  acquires  no 
right  over  them  or  their  property.  But,  the  Judge,  who  decided  this 
case  in  the  first  instance,  by  whose  reasoning  I  may  be  permitted  here  to 
say,  I  was  erroneously  influenced  in  voting  at  the  General  Term  of  the 
Supreme  Court  in  the  First  District,  while  admitting  the  principle  of  the 
law  of  nations,  which  I  have  quoted,  says,  that  the  property,  which  the 
writers  on  the  law  of  nations  speak  of,  is  merchandise  or  inanimate  things, 
and  that  the  priuci])le,  therefore,  is  not  applicable  to  slaves,  who  by 
the  law  of  nature  and  of  nations,  he  contends  cannot  be  property.  For- 
eign nations,  undoubtedly,  between  whom  no  express  compact  exists,  are  at 
liberty  to  make  this  exception.  But  can  any  State  of  this  Confederacy, 
under  the  compact,  which  unites  them,  do  the  same?  Can  they  make  this 
distinction  ?  In  other  words,  can  any  one  State  insist,  under  the  federal 
compact,  in  reference  to  the  rights  of  the  citizens  of  any  other  State,  that 
tl>ere  is  no  such  thing  as  the  right  of  such  citizens,  in  their  own  States,  to 
the  service  and  labor  of  any  person.  This  is  property ;  and,  whether  the 
person  is  held  to  service  and  labor  for  a  limited  period,  or  for  life,  it  raAt- 
ters  not ;  it  is  still  property — recognized  as  an  existing  institution  by  the 
people,  who  framed  the  present  Constitution,  and  binding  upon  their  pos- 
terity forever,  unless  that  Constitution  should  be  modified  or  dissolved  by 
common -consent. 

The  learned  Judge  who  rendered  the  decision  in  the  first  instance  in  this 
case  would,  of  course,  admit  on  hi?  own  reasoning,  that  if  by  the  law  of 
nattood,  the  right  was  recognized  tc  property  in  slaves,  the  principle  would 
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apply  to  that  species  of  property,  as  well  as  to  any  other,  and  its  inviola- 
bility would  be  upheld  whenever  its  owner  was  passing  with  it  through  any 
territory  of  the  fauiily  of  nations.  Can  it  be  disputed  that  the  obligations 
of  the  States  of  this  Union  toward  each  other  are  less  imperative  than 
those  of  the  family  of  nations  would  be  toward  each  other,  if  a  right  to 
this  species  of  property  were  recognized  by  the  implied  compact,  by  which 
their  conduct  ia  regulated.  The  position,  therefore,  of  the  learned  Judge, 
and  of  the  General  Term,  can  only  be  maintained  on  the  supposition,  that 
the  compact  which  binds  the  States  together  does  not  recognize  the  right 
to  the  labor  and  service  of  slaves  as  property,  and  that  each  State  is  at 
liberty  to  act  toward  other  States,  in  this  matter,  according  to  its  own  par- 
ticular opinions  in  relation  to  the  justice  or  expediency  of  holding  such  pro- 
perty. It  may  be,  therefore,  necessary  more  particularly,  though  briefly,  to 
inquire,  what  were  and  what  had  been  the  circumstances  of  the  original 
States,  in  relation  to  this  subject,  at  the  time  of  the  adoption  of  the  present 
Constitution,  what  was  the  common  understanding  in  relation  to  it,  as 
pointed  out  by  the  debates  in  the  Convention,  and  what  does  the  Constitu- 
tion itself^  by  express  provisions  or  necessary  implication,  indicate  on  this 
ever-important  subject. 

When  this  Constitution  was  adopted,  by  the  deliberate  consent  of  the 
States,  and,  the  people,  slavery  existed  in  every  State,  except  Massachusetts 
and  New  Hampshire.  It  had  existed  in  all  the  New  England  Colonies  from 
a  very  early  period.  The  four  Colonies  of  Massachusetts  Bay,  Plymouth, 
Connecticut,  and  New  Haven,  had  formed  a  confederation,  in  which,  among 
other  things,  they  had  stipulated  with  each  other,  for  the  restoration  of  run- 
away servants,  "and,"  to  employ  the  language  of  Mr.  Curtis  (History  of  the 
Constitution  of  the  IJnited  States,  2d  vol.,  458-4  p.),  "  there  is  undoubted 
evidence  that  African  slaves,  as  other  persons  In  servitude,  were  included  in 
this  provision.  Slavery  in  Massachusetts  had  not  been  confined  to  Africans, 
but  included  Indians,  captured  in  war,  and  persons  of  our  race  condemned 
for  crimes.  The  early  colonists  of  Massachusetts,  held  and  practised  the  law 
of  Moses."  "  They  regarded  it,"  says  the  same  writer,  in  a  note,  ■■'  as  lawful  to 
buy  and  seU  slaves,  taken  in  lawful  war,  or  reduced  to  servitude  by  judicial 
sentence,  and  placed  them  under  the  same  privileges  as  those  given  by  the 
Mosaic  law." 

Slavery  had  not  only  existed  for  a  long  period  in  all  the  colonies,  but  at 
the  time  of  the  formation  of  the  Constitution  it  was  likely  to  continue  to 
exist  for  a  long  time,  in  the  greater  number  of  the  States.     In  five  of  thew, 
the  slave  population,  composed  of  the  African  race,  was  very  numerous,  while, 
in  other  States,  they  were  comparatively  few.     It  was  in  this  condition  of 
things,  that  the  Representatives  of  the  States  assembled  to  frame  a  Constitution 
for  their  more  perfect  union,  and  for  the  common  preservation  of  their 
rights  not  only  from  external  attacks,  but  from  internal  aggression.     Their 
deliberations  began  with  the  conviction  and  acknowledgment  that  property 
in  slaves,  existed  to  a  great  extent,  in  nearly  aU  the  States ;  and  soon  it 
became  necessary  to  consider  whether  the  slave  population  should  be  in- 
cluded in  the  ratio  of  representation.     They  must  be  regarded  in  order  to 
make  a  satisfactory  provision  on  this  subject,  indispensable  to  the  comple- 
tion of  the  Constitution,  either  as  persons,  or  chattels,  or  as  both.     "  In  fram- 
ing the  new  Union,  it  was  equally  necessary,  as  soon  as  the  equality  of  the 
representation  by  States,  should  give  phice  to  a  proportional  and  unequal 
representation,  to  regard  the  inhabitants  in  one  or  the  other  capacity,  or  in 
both  capacities,  or  leave  the  States  in  wh  ich  they  were  found,  and  to  which  their 
position  was  a  matter  of  grave  importatir^e,  out  of  the  Union."     (Curtis'  His- 
tory of  the  CoQ-stitution  of  the  United  States,  20,  22).     And  what  was  tlie 
result  of  those  convictions  and  deliberations?      Undoubtedly,  that  while 
slavery  should  be  deemed  a  local  institution,  depending  upon  the  power  of 
e:i«.h  State  to  determine  what  persons  should  sliare  the  civil  and  political 
rights  oi  the  commumty,  the  right  is  fully  recognized  in  the  Constitution, 
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that  any  of  the  States  may  continue  and  allow  the  right  of  property  in  the 
labor  and  service  of  slaves. 

The  portions  of  the  Constitution  more  directly  bearing  on  this  subject, 
are  the  3d  subdivision  of  the  2d  section  of  the  Ist  article,  and  the  ad  sub- 
division of  the  2d  section  of  the  4th  article.  The  former  relates  to  the  ap- 
portionment of  representatives  and  direct  taxes  necessarily  compelling  a 
discrimination  between  the  different  clasi-ses  of  inhabitants.  It  was  con- 
tended, on  behalf  of  some  of  the  Northern  State.s,  that  slaves  ought  not  to 
be  included  in  the  numerical  rule  of  representation.  Slaves,  it  was  con- 
tended, are  considered  as  property,  and  not  as  persons,  and  therefore  ought 
to  be  comprehended  in  estimates  of  taxation,  which  are  founded  on  proj^erty, 
and  to  be  excluded  from  representation,  which  is  regulated  by  a  census  of 
persons.  The  representatives  of  the  Southern  States,  on  the  other  hand, 
contended  that  slaves  were  not  considered  merely  as  property,  but  that  they 
were  also  considered  as  persons;  and  Mr.  Jay,  in  his  paper  on  this  subject 
in  the  Federalist^  which,  recollect,  was  published  before  the  submission  of 
the  Constitution  for  ratification  by  the  States,  says:  "The  true  state  of 
the  case  is  that  they  partake  of  both  these  qualities,  being  considered  by 
our  laws  in  some  respects  as  property."  "  The  Federal  Constitution,"  he 
adds,  "  therefore  decides  with  groat  propriety  on  the  case  of  our  slaves, 
when  it  views  them  in  the  mixed  character  of  persons  and  property." 

But  in  addition  to  this,  if  anything  can  be  necessary,  it  has  been  adjudi- 
cated in  the  celebrated  Dred  Scott  case,  in  a  court  whose  decisions  on  this 
subject  are  controlling,  that  the  Constitution  of  the  United  States  recognizes 
slaves  as  property,  and  this  is  an  essential  element  of  the  decision.  Chief 
Justice  Taney,  who  delivered  the  opinion  of  the  Court,  says : 

"  The  only  two  provisions  which  point  to  them  and  include  them,  treat 
them  as  proi)erty,  and  make  it  the  duty  of  the  Government  to  protect 
it;  no  other  power,  in  relation  to  this  race,  is  to  be  found  in  the  Constitu- 
tion ;  and  as  it  is  a  Government  of  special,  delegated  powers,  no  authority 
beyond  these  two  provisions  can  be  constitutionally  exercised.  The  Gov- 
ernment of  the  United  States  had  no  right  to  interfere  for  any  jnirpose  but 
that  of  protecting  the  rights  of  the  owner,  leaving  it  altogether  with  the 
several  States  to  deal  with  this  race,  whether  emancipated  or  not,  as  each 
State  may  think  justice,  humanity,  ami  the  interests  and  safety  of  society, 
may  require.  The  States  evidently  intended  to  reserve  this  power  exclu- 
sively to  themselves. 

No  one,  we  presume,  supposes 'that  any  change  in  public  opinion  or  feel- 
ing, in  relation  to  this  unfortunate  case,  in  the  civilized  nations  of  Europe  or 
in  this  country,  should  induce  the  Court  to  give  to  the  words  of  the  Consti- 
tution a  more  liberal  construction  in  their  favor  than  they  were  intended  to 
bear  when  the  instrument  was  frained  and  adopted.  Such  an  argument 
would  be  altogether  inadmissible  in  any  triltunal  called  on  to  interpret  it. 
'If  any  of  its  provisions  are  deemed  unju-t,  there  is  a  mode  prescribed  in  the 
instrument  itself,  by  which  it  may  l)e  amended ;  but  while  it  remains  \inal- 
tered,  it  must  be  construed  now  as  it  was  understood  at  the  time  of  its 
adoption.  It  is  not  only  the  same  in  words,  but  the  same  in  meaning,  and 
delegates  the  same  powers  to  the  (ii»v.?rnn)eiit.  and  reserves  and  secures  the 
same  rights  and  privileges  to  t!ie  citizen;  and  as  long  as  it  continues  to 
exist  in  its  present  form,  it  spe;jks  n<>t  only  in  the  same  words,  but  with  the 
same  meaning  and  intent  witli  which  it  s[)()ke  when  it  came  from  the  hands 
of  its  framers,  and  was  voted  on  and  adopted  by  the  people  of  the  United 
States.  Any  other  rule  of  construction  would  abrogate  the  judicial  charac- 
ter of  this  Court,  and  make  it  the  mere  reflex  of  the  popular  opinion  or 
passion  of  the  day.  The  Court  was  not  created  by  the  Constitution  for  such 
purposes.  Higher  and  graver  trusts  have  been  confided  to  it,  and  it  must 
not  falter  in  tlie  path  of  duty." 

Moreover,  besides  the  necessary  implication  from  the  avowed  purpose  of 
the  3d  suMivision  of  the  2d  section,  article  1st  of  the  National  Constitution, 
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the  language  itself  recognizes  the  condition  of  slavery.  It  says:  "Repre- 
sentatives and  direct  taxes  shall  be  apportioned  among  the  several  btutes, 
which  shall  be  included  within  this  Union  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  a  service  for  a  term  of  yeai-s,  and  exclud- 
ing Indians,  not  taxed,  three-fifths  of  all  other  persons.  What  other  persons? 
The  words  are  employed  in  direct^ contrast  to  free  persons,  and  indisputably 
mean  persons  not  free.  It  has  been  asserted,  with  an  air  of  triumph,  that 
the  word  "slave"  is  not  employed  in  the  Constitution  ;  this  was  a  matter  of 
taste,  I  suppose,  about  whicn  the  members  of  the  convention  did  not  think 
it  worth  while  to  contend.  They  had  a  higher  and  more  practical  purpose 
than  to  indulge  any  strife  about  a  word :  they  were  dealing  with  things, 
with  realities;  and  instead  of  calling  those  "slaves,"  who,  in  the  apportion- 
ment of  representatives  and  direct  taxes,  were  to  be  added  to  free  persons, 
they  call  them  "  other  persons  " — of  course  persons  not  free. 

If  then,  by  the  law  of  nations,  the  citizen  of  one  government  has  a  right 
of  passage  with  what  is  recognized  as  property  by  that  law,  through  the 
territory  of  another  peaceably,  and  that  too  without  the  latter's  acquiring 
any  right  of  control  over  the  person  or  property,  is  not  a  citizen  of  any 
State  of  this  confederacy  entitled  under  the  compact  upon  which  it  is  founded^ 
to  a  right  of  passage  through  the  territory  of  any  other  State,  with  what 
that  compact  recognizes  as  property,  without  the  latter's  acquiring  any  right 
of  control  over  that  property. 

Surely,  this  compact  of  sovereignties  is  not  less  obligatory  on  the  parties 
to  it,  than  is  the  law  of  nations  on  those  who  are  subject  to  it.  Is  the  one 
in  derogation  of  the  other  ?  or  does  it  not  rather  magnify  and  render  more 
precise  and  tangible  and  greatly  extend,  the  duties  and  obligations  im- 
ported by  the  law  of  nations?  This  inviolability  of  slave  property  of 
the  citizens  of  other  States,  while  passing  tlirough  the  territory  of  tree 
States,  in  analogy  to  the  principle  of  the  law  of  nations,  to  which  I  have  ad- 
verted, clearly  in  no  way  interferes  with  the  supreme  authority  of  each 
State  over  those  persons  and  things  that  come  within  the  range  of  its  do- 
minion. By  universal  law,  every  sovereign  State  has  supreme  duminion 
over  every  person  and  thing  within  its  territory,  not  there  fur  the  purpose 
of  passing  through  it,  or  not  there  in  the  capacity  of  ambassadors  trom 
foreign  nations,  or  their  servants. 

But,  it  is  asserted,  that  the  privilege,  accorded  to  the  citizens  of  one  fo- 
reign nation  to  pass  unmolested  with  their  property  through  the  territory  of- 
any  other,  is  founded  merely  on  comity.  If  by  this  is  meant,  that  the  na- 
tion, within  whose  territory  the  property  of  a  stranger  is  confiscated,  is  not 
responsible  for  its  acts  in  that  respect,  the  idea  is  incon-ect.  Such  an  act 
would  be  a  valid  cause  for  a  resort  to  the  only  method  by  which  nations  c»a 
obtain  redress  after  remonstrance  or  negotiation  fails ;  but  if  it  is  meant  that 
these  words  import  that  the  judicial  tribunals  can  only  administer  the  law 
as  declared  by  the  law-making  power  of  their  own  particular  nation,  and 
the  injured  nation  can  only  seek  peaceable  redress  by  appealing  to  the  Exe- 
cutive, and  through  it,  to  the  law-making  power,  the  proposition  is  correct. 
But,  as  I  have  shown,  the  relations  of  the  different  States  of  this  Union  to- 
ward each  other  are  of  a  much  closer  and  more  positive  nature  than  those 
between  foreign  nations  toward  each  other.  For  many  purposes  they  are 
one  nation;  war  between  them  is  legally  impossible;  and  this  comity  im- 
pliedly recognized  by  the  law  of  nations,  ripens,  in  the  compact,  cementing 
these  States,  into  an  express  conventional  obligation,  which  is  not  to  be  en- 
forced by  an  appeal  to  arms,  but  to  be  recognized  and  enforced  by  the  ju- 
dicial tribunals. 

The  error  into  which  the  Judge,  who  decided  this  case  in  the  first  instance, 
fell,  consisted  in  supposing,  because  the  law  of  nations  refused  to  recognize 
blaves  as  property,  the  several  States  of  this  Union  were  at  liberty  to  do  the 
same;  forgetting  that  the  compact,  by  which  the  latter  are  governed  in  their 
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relations  toward  each  other,  modifies  the  law  of  nations  in  this  respect;  and 
while  each  particular  State  is  at  liberty  to  abolish  or  retain  slavery  in  refe- 
rence to  its  own  inhabitants  and  within  its  own  borders,  as  its  sense  of  right 
or  expediency  may  dictate,  it  is  not  permitted,  in  its  dealings  or  intercourse 
with  other  States,  or  their  inhabitants,  to  ignore  the  right  to  property  in 
the  labor  and  service  of  persons,  in  transitu  from  those  States. 

The  Supreme  Court  having  fallen  into  the  same  error,  their  order  should 
be  reversed. 

To  avoid  the  possibility  of  misapprehension,  I  will  briefly  recapitulate  the 
positions  which  I  hold  in  the  foregoing  opinion. 

y.fery  State  is  at  liberty,  in  reference  to  all,  who  come  within  its  territory, 
w,th  the  intent  of  taking  up  their  abode  in  it  for  any  length  of  time,  to  de- 
clare what  can,  or  cannot,  be  held  as  property. 

As,  however,  by  the  law,  or  implied  agreement  which  regulates  the  inter- 
course of  separate  and  independent  nations  toward  each  other,  all  things  be- 
longing to  the  citizens  of  any  one  nation,  recogni2ed  as  property  by  that 
law,  are  exempt  in  their  passage  through  the  territory  of  any  other,  from  all 
interference  and  control  of  the  latter  ;  so,  a  fortiori,  by  the  positive  com- 
pact, which  regulates  the  dealings  and  intercourse  of  these  States  toward 
each  other,  things  belonging  to  the  citizen  of  any  one  State,  recognized  as 
property  by  that  compact,  are  exempt  in  their  passage  through  the  territory 
of  any  other  State,  from  all  interference  and  control  of  the  latter. 

The  right  to  the  labor  and  service  of  persons,  held  in  slavery,  is  rncontest- 
ably  recognized  as  property  m  the  Constitution  of  the  United  States. 

The  right  yielded  by  what  is  termed  comity,  under  the  law  of  nations, 
ripens,  in  necessary  accordance  with  the  declared  purpose  and  obvious 
tenor  of  the  Constitution  of  the  United  States,  into  a  conventional  obligation, 
essential  to  its  contemplated  and  thorough  operation  as  an  instrument  of 
federative  and  national  government. 

Wliile  the  violation  of  the  right  yielded  by  what  is  termed  comity,  under 
the  law  of  nations,  would,  under  certain  circumstances,  be  a  just  cause  of 
war,  the  rights  growing  out  of  this  conventional  obligation,  are  properly 
within  the  cognizance  of  the  judicial  tribunals,  which  they  are  bound  to 
recognize  and  enforce. 

That  portion  of  the  act  of  the  legislature  of  this  State,  which  declares  that 
a  slave  brought  into  it,  belonging  to  a  person  not  an  inhabitant  of  it,  shall 
be  free,  is  unconstitutiond  and  void,  so  far  as  it  applies  to  a  citizen  of  any 
otlier  State  of  this  Union,  where  the-right  to  property  in  the  service  and  la- 
bor of  slaves  exists,  who  is  passing  through  this  State,  and  who  has  no  in- 
tention of  remaining  here  a  moment  longer  than  the  exigencies  of  his  jour- 
ney require. 


COMSTOCK,  Ch.  J.— Observed  in  substance,  that  since  the  last  term  of  the 
Court,  his  time  had  been  wholly  occupied  in  an  examination  of  other  causes 
argued  at  that  term.  To  this  case,  therefore,  he  had  not  yet  been  able  to 
give  the  attention  which  its  importance  might  justify.  He  had  no  hesitation 
in  declaring  it  to  be  his  opinion  that  the  legislation  of  this  State,  on  wliich 
the  question  in  the  case  depends,  is  directly  opposed  to  the  rul^  of  comity 
and  justice,  which  ought  to  regulate  intercourse  between  the  States  of  thia 
Union  ;  and  he  was  not  prepared  to  hold  that  such  legislation  does  not  vio- 
late tlie  obligations  imposed  on  all  the  States  by  the  Federal  Constitution. 
Without,  however,  wishing  to  delay  the  decision  which  a  majority  of  hia 
brethren  were  prepared  to  make,  he  contented  himself  with  dissenting  from 
the  judgment. 

10 
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SELDEN,  J. — I  have  been  prevented  by  want  of  time,  and  tbe  pressure  of 
other  duties,  from  giving  to  this  case  that  careful  examination  which  is  due 
to  its  importance,  and  to  the  elaborate  and  able  arguments  of  the  Counsel, 
and  am  not  prepared,  therefore,  definitely  to  determine  whether  the  act  of 
1841  is  or  is  not  in  conflict  with  any  express  provisions  of  the  United  States 
Constitution.  Bat,  however  this  may  be,  I  cannot  but  regard  it  as  a  gross 
violation  of  those  principles  of  justice  and  comity,  wb'ch  should  at  all  times 
pervade  our  inter-State  legislation,  as  well  aa  wholly  inconsistent  with  the 
general  spirit  of  our  national  compact.  While,  therefore,  I  am  not  prepared 
at  this  time  to  give  such  reasons  as  would  justify  me  in  holding  the  law  to 
be  void,  I  am  equally  unprepared  to  concur  in  the  conclufiion  to  which  the 
nugority  of  my  associates  have  anived. 


THE  END. 
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